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STATEMENT OF JURISDICTION

The Utah Supreme Court has original jurisdiction in this matter pursuant to
UCA § 78A-3-102(3)G). The Utah Court of Appeals now has jurisdiction pursuant
to UCA § 78A-3-102(4) and UCA § 78A-4-103(2)G).
STATEMENT OF ISSUES PRESENTED FOR REVIEW
1.

Issue: Whether the District Court was correct in partially granting

Coldwell Banker's Motion for Judgment on the Pleadings dismissing Buyers'
causes of action for fraud and negligent fraud based upon the Buyers inability to
prove "reasonable reliance" after signing a non-reliance clause in the Broker
Acknowledgment.
Preserved: Appeal from Minute Entry dated October 31, 2002. (R.323-

325 .)
Standard of Review: Whether a Motion for Judgment on the Pleadings was

properly granted is a question of law to be reviewed for correctness. West v. InterFinancial, Inc., 2006 UT App 222 ,I4, 139 P.3d 1059.

2.

Issue: Whether the District Court was correct in granting Coldwell

Banker's Motion for Summary Judgment on Buyers' claim of Breach of Fiduciary
Duty based upon Buyers failure to name an expert witness that could establish any
duty Coldwell Banker had to Buyers and if said duty had been breached.

Q

Preserved: Appeal from Order of Defendants Coldwell Banker Commercial
G;>

and Duane Bush's Motion for Summary Judgment dated April 21, 2014. (R.13631367.)
Standard of Review: Whether a Motion for Summary Judgment was

properly granted is a question of law to be reviewed for correctness. Reynolds v.

Bickel, 307 P.3d 570, 572 fn 2 (Utah 2013).
The remaining issues contained in Brief of Appellant deal solely with causes of
action unrelated to the Coldwell Banker Defendants and therefore will not be
addressed in this Brief of Appellee.
STATEMENT OF THE CASE

I. Nature of the Case
This is a case arising from the sale of assets of May's Custom Tile, Inc.
(hereafter "May's Tile"), located at 3746 South 300 West, Salt Lake City, Utah,
84115, to Appellants Reperex, Inc., Brad Ball and David Ball (hereafter
collectively "Buyers"). Coldwell Banker Commercial, NRT and its agent Duane
i.B

Bush (hereafter collectively "Coldwell Banker") acted as the business broker for
the sale of the company. (R.2.) Buyers' brought suit against Coldwell Banker and

~

the accounting firm that prepared the financial documents for May's Tile, Child,
Van Wagoner and Bradshaw, and its employee, J. Russton Bradshaw (hereafter
collectively the "Bradshaw Defendants"). Buyers asserted three theories of
liability against Coldwell Banker, including fraud, negligent fraud (more
2

commonly referred to as negligent misrepresentation) and breach of fiduciary duty.
(R.6-10.)

II. Course of Proceedings and Disposition at Trial Court
In July of 2012, Coldwell Banker filed a Motion for Judgment on the
Pleadings seeking to dismiss Counts IV-VI of Buyers Complaint against Coldwell
Banker. (R.131-133.) The Trial Court on October 31, 2012, partially granted
Coldwell Banker's motion and dismissed Counts IV and V, for Fraud and
Negligent Fraud. (R.323-325.) After the close of expert discovery, Coldwell
Banker moved the Trial Court for a Motion for Summary Judgment on the
remaining cause of action, Count VI (Breach of Fiduciary Duty). (R.957-959.)
Following briefing and oral argument, the Trial Court granted Coldwell Banker's
Motion for Summary Judgment and dismissed the sole remaining cause of action
against Coldwell Banker. (R.1363-1367.)

After Coldwell Banker's dismissal

from this matter, litigation between Buyers and the Bradshaw Defendants
continued to trial. The Final Order and Judgment was entered on March 12, 2015.
(R.1803-1805.) This appeal followed.

III. Statement of Facts
1. On or about July, 2008, Buyers were looking to acquire a new business and
contacted Coldwell Banker. (R.2 ,r 8.)
2. Coldwell Banker introduced Buyers to May's Tile as a prospective business

3

for sale. (R.2 if 9.)
~

3. May's Tile had previously entered into a written Authorization Agreement
with Coldwell Banker to "find buyers, arrange and negotiate the sale,

~

merger, lease or trade the assets of the Company." (R.982-984.)
4. After several meetings and a due diligence meeting on August 11, 2008,
Plaintiffs offered to purchase the business. (R.2 ,r 15.)

@

5. On August 18, 2008, Buyers and May's Tile entered into an Agreement for
Sale of Assets. (R.148-183.)
\@

6. As part of the Agreement for Sale of Assets, Buyers signed a "Broker
Acknowledgment, attached to the Agreement as pages 35-36. (R.182-183.)
~

7. The Broker Acknowledgment sets forth Coldwell Banker's obligations
regarding the veracity of information regarding the business, specifically
stating:
Buyer hereby acknowledges that Buyer is relying on its own
inspection of the involved business and the representations of
the
Seller
and
not
of COLDWELL
BANKER
COMMERCIAL and/or any of its agents or employees with
regards to the prior operating history of the business, the value
of the assets being purchased and all other material facts of
Seller in completing the transaction as evidenced by the
Agreement for Purchase and Sale together with its
attachments.
Buyer further acknowledges that neither
COLDWELL BANKER COMMERCIAL nor any of its
agents and/or employees have verified the representations of
the Seller, and should any representations be untrue, Buyer
agrees to look solely to Seller for relief and to indemnify
COLDWELL BANKER COMMERCIAL, its agents and
4

employees and hold them harmless in connection with all
losses and damages caused to Buyer thereby.
(R.182 if 1.)
8. On or about August 18, 2008, Buyers and the seller closed on the purchase
of May's Tile. (R.2 il 16.)
9. Buyers do not allege that a written agency agreement was ever signed
between Coldwell Banker and Buyers. (R.1-49.)
IO.On August 16, 2011, Buyers filed the subject Complaint against Coldwell
Banker and the Bradshaw Defendants. (R.1-49.)
11. On or about July 11, 2012, Coldwell Banker filed Motion for Judgment on
the Pleadings. (R.131-133.)
12.On or about October 31, 2012, the Trial Court's Minute Entry ruled on
Coldwell Banker's Motion for Judgment on the Pleadings, dismissing
Plaintiffs claims of fraud and negligent misrepresentation, leaving Plaintiffs
claim for breach of fiduciary duty. (R.323-324.)
13.Fact Discovery was completed on or about August 19, 2013. (R.83

,r 11.)

14.The Amended Scheduling Order dated March 29, 2013, required Plaintiffs to
designate their expert witnesses thirty (30) days after the completion of Fact
Discovery, and all Defendants to designate their expert witnesses thirty (30)
days after the submission of Plaintiffs designation of Expert Witnesses.
(R.83

if 12.)
5

Q

15 .Plaintiffs Designation of Expert Witnesses was to be filed on or before
September 19, 2013. (R.83

~

13.)

16.Plaintiff disclosed two expert witnesses, Thomas L. Neff, CPA and Brandon
Ball, CPA, in support of their claims against Bradshaw on or about August
21, 2012 and September 11, 2013, respectively. (R.83

~

14.)

17 .Buyers failed to designate any expert witnesses as to their claims against
Coldwell Banker. (R.83

~

~

15.)

IV. Coldwell Banker's Response to Buyer's Statement of Facts

Coldwell Banker asserts that multiple "Facts" in Buyers' "Statement of
Facts" are not supported by the Record on Appeal. Coldwell Banker objects to the
misrepresentation of the Record where indicated below.
OBJECTION TO STATEMENT OF FACTS
Fact No. 5: On July 18, 2008, Duane Bush represented to both David Ball and
Brad Ball that he was acting as a fiduciary to both the Sellers and the Buyers in a
dual agency capacity in the subject transaction. (Rec. 1259, 1261)
Objection: The record cited by Buyers does not state that Duane Bush was acting

as a fiduciary to Buyers.
Fact No. 7: Duane Bush received from May's accountant Bradshaw an email on
March 27, 2008 with a 2006 profit and loss statement made the same date and
time, for May's Custom Tile showing that the company made $74,000 in profits
in 2006, and wherein Bradshaw stated to Bush in the email that the 2006 books
were "a bit shakey". (Rec. 1228-123 3)

6

Objection: The record cited by Buyers does not contain language stating that the

2006 books were "a bit shakey". The email only refers to 2006 expenses as being
"shakey".
Fact No. 8: Bush concealed this statement to the Balls,- and he also concealed the
email he received from the Company accountant that the books were "a bit
shakey". (Rec. 1199, par 36)
Objection: The record cited by Buyers does not mention the books or any

information regarding Bush concealing information from Buyers.
Fact No. 9: Bush made false fraudulent adjustments to the numbers supplied by
Bradshaw in order to misrepresent the profits shown by Bradshaw to be much
higher. (Rec. 1235-1239)
Objection: The record cited by Buyers is a profit and loss statement. There is no

evidence in the record cited by Buyers as to the claims made in Fact No. 9.
Buyers cite to nothing in the record indicating Bush had any role in creating or
adjusting the document and no information that would indicate the numbers are a
misrepresentation. All evidence that actually exists in the record regarding profit
and loss statements indicate they were prepared by an accountant.
Fact No. 10: Bush then drafted falsified profit and loss statements showing the
2006 profits to be $371,742.00 and higher, which were the only profit and loss
statement which Bush showed the Balls purporting to come from Steve May.
(Rec. 1240, 1260 par 4; 1262 par 4)
Objection: The record cited by Buyers in no way provides any information or

evidence that Bush drafted a profit and loss statement or that the profit and loss

7

statement is falsified. All evidence that actually exists in the record regarding
profit and loss statements indicate they were prepared by an accountant.
Fact No. 12: Bush knowingly and recklessly represented to the Balls that the Balls
could get a contractor's license in 90 days, while he knew or recklessly should have
known that it actually took 3 years to get a contractor's license in this line of work.
(Rec. 207 par 13-14, 210 par 13-14)
Objection: The record cited by the Buyers does not in any way indicate that Bush
made any representations to Buyers regarding Buyers being able to obtain a
contractor's license in 90 days.
Fact No. 13: Bush also represented to the Balls that Promontory, a real estate
developer, was a large account of the Tile company, which provided 40% of the
business to the company in 2007 and in 2008. (Rec. 1260 par 6; 1261 par 6)
Objection: The record cited by the Buyers does not contain any of the
information stated in Fact No. 13.
Fact No. 14: Bush represented to the Balls that all accounts including Promontory
would continue to make the company prosperous in the future as it had hitherto
been. (Rec. 1246)
Objection: The record cited by the Buyers does not contain any of the
information stated in Fact No. 14.
Fact No. 15: In fact Bush knew on April 3, 2008 that Promontory had gone
bankrupt as he acknowledged in an email of the same date, and that there would be
no new business coming from it to the business, which resulted in a 40% decline
in business to the Tile company at the time Promontory filed for bankruptcy.
(Rec. 1258)

8

Objection: The record cited by the Balls does not contain any of the information

stated in Fact No. 15. In fact the email cited appears to say the opposite as what is
represented.
Fact No. 16: Bush never showed the Balls the email he sent on April 3, 2008
indicating that Promontory was in bankruptcy and that he knew it was in
bankruptcy. (Rec. 1260, par 6)
Objection: The record cited by the Buyers does not contain any of the

information stated in Fact No. 16.
SUMMARY OF THE ARGUMENT

This case arises from the sale of May's Custom Tile, Inc. to Buyers.
Coldwell Banker represented May's Tile in marketing the business for sale and
brokered the sale of the business to Buyers. (R.2.) After the purchase of the
business, Buyers' allege that "[t]he income of the business was insufficient to
maintain any cash flow, and instead resulted in Buyers having to expend large
sums of money on a monthly basis to pay the expenses and debt service of the
business." (R.2 ~ 14.) In addition to suing Coldwell Banker, Buyers filed suit
against the accounting firm that prepared the financial documents for May's Tile,
the Bradshaw Defendants (R.1-49.) Buyers asserted causes of action against
Coldwell Banker for fraud, negligent fraud and breach of fiduciary duty. Buyers
also previously filed suit against May's Tile and May's Custom Granite, Inc., and

9

the Seller, Steven May, in the Third District Court for the State of Utah, Salt Lake
County, Salt Lake Department, Civil No. 090910461.
I.

Fraud and Negligent Fraud (Negligent Misrepresentation)

Coldwell Banker filed a Motion for Judgment on the Pleadings seeking to
dismiss all counts of Buyers' Complaint against Coldwell Banker based upon
language contained in the Agreement for Sale of Assets, Broker Acknowledgment,
which was signed by the Buyers as part of the underlying transaction. (R.131146.) Buyers affirmatively represented by signing the Broker Acknowledgement
that:
Buyer hereby acknowledges that Buyer is relying on its own
inspection of the involved business and the representations of the
Seller and not of COLDWELL BANKER COMMERCIAL and/or any
of its agents or employees with regards to the prior operating history
of the business, the value of the assets being purchased and all other
material facts of Seller in completing the transaction as evidenced by
the Agreement for Purchase and Sale together with its attachments.
Buyer further acknowledges that neither COLDWELL BANKER
COMMERCIAL nor any of its agents and/or employees have verified
the representations of the Seller, and should any representations be
untrue, Buyer agrees to look solely to Seller for relief and to
indemnify COLDWELL BANKER COMMERCIAL its agents and
employees and hold them harmless in connection with all losses and
damages caused to Buyer thereby.
(R.182 ,r 1.) Coldwell Banker argued that the case of Ruf, Inc. v. Icelandic

Investments, Inc., 1999 WL 33244779 (Utah App.), cert denied 994 P.2d
1271 (Utah 1999), was controlling in which this Court held that an identical
non-reliance clause precluded the plaintiff in that matter from being able to
10

show "reasonable reliance" on any representation by the broker in that
transaction. (R.134-146.) The Trial Court agreed and held that by signing
and agreeing to the above language, Buyers could not rely on any
representation made by Coldwell Banker and without a showing of reliance,
the fraud and negligent misrepresentation claims must fail. (R.3 23-3 25.)
Based upon this finding, the Trial Court dismissed Buyers' causes of action
for fraud and negligent misrepresentation against Coldwell Banker, leaving
breach of fiduciary duty as the sole remaining allegation against Coldwell
Banker. (R.323-325.)
Buyers cannot satisfy the elements of "reasonable reliance" necessary
to preyail on its claims of fraud and negligent fraud as held by the precedent
set forth by this Court in Ruf Therefore, this Court should uphold the
dismissal of Buyers' claims of fraud and negligent fraud (negligent
misrepresentation).
II.

Breach of Fiduciary Duty

At the close of expert discovery, Coldwell Banker filed a Motion for
Summary Judgment on the sole remaining claim of breach of fiduciary duty.
(R.957-959.) To prevail on its claim against Coldwell Banker for breach of
fiduciary duty, Buyers must be able to, as a threshold matter, establish: 1) the
appropriate standard of care for, and duties owed by, a reasonable mergers and

11

acquisitions agent or business broker at all times material to the Buyers' purchase
of the Mays Custom Tile; and 2) that Coldwell Banker's actions in acting as a
business broker for the sale of the Mays Custom Tile fell below the appropriate
@

standard of care. Furthermore, Buyers must establish either the duty a business
broker has in representing the seller in the sale of the business to an unrepresented
buyer, or in the alternative establish the duties of an agent representing the buyer in
the purchase of a business has without a written agency agreement. Buyers simply
cannot satisfy these requirements without the testimony of an expert witness, and
therefore cannot prevail on their claim for breach of fiduciary duty against
Coldwell Banker as a matter of law.
The Trial Court correctly dismissed Buyers final cause of action for Breach
of Fiduciary Duty because Buyers could not satisfy the requisite elements of the
cause of action without the testimony of an expert witness. The Trial Court held:
It is not within the knowledge of the average person what particular
duties and responsibilities a business broker would owe in connection
with analyzing or transmitting information to a prospective buyer. Nor
is it within the common knowledge of the average person as to the
extent to which a broker would be obligated to potentially employ
leagues of experts in various disciplines to be able to analyze the data
and information, such as financial records, that is provided to the
business broker in order to understand the information and be able to
know whether there is a duty to relay the information to a party in the
transaction. Therefore expert testimony is required to establish said
duties in this matter.

12

(R.1365

~

2.) Buyers cannot satisfy the elements necessary to prevail on its

claim of breach of fiduciary duty; therefore, this Court should uphold the
dismissal of Buyers' claim of breach of fiduciary duty.
ARGUMENT

I.

THE TRIAL COURT CORRECTLY GRANTED COLDWELL
BANKER'S MOTION FOR JUDGMENT ON THE PLEADINGS
BASED UPON BUYERS FAILING TO DEMONSTRATE THEY
REASONABLY RELIED ON ANY REPRESENTATION MADE BY
COLDWELL BANKER.

The Trial Court partially granted Coldwell Banker's Motion for Judgment
on the Pleadings, dismissing Buyers' claims for Fraud and Negligent Fraud
(Negligent Misrepresentation), holding that Buyers could not prove the essential
element of "reasonable reliance" for either cause of action. The Trial Court held
that the facts in the subject matter and the case of Ruf Inc. v. Icelandic

Investments, Inc., 1999 WL 33244779 (Utah App.), cert denied 994 P.2d 1271
(Utah 1999) were essentially identical and held that Buyers had specifically
acknowledged at the time of closing that they did not rely on any information
provided by Coldwell Banker in making the decision to purchase the subject
business and instead relied solely on the information provided by the Seller of the
business and their own due diligence. Based upon this, the trial court held that
Buyers, as a matter of law, could not have reasonably relied on any representations
made by Coldwell Banker. (R.323-325.)
13

A. Buyer Expressly Agreed that They Did Not Rely on Coldwell Banker
Regarding the Economic Conditions of the Business They Were
Purchasing and Therefore Cannot Meet the Elements for Fraud and
Negligent Disclosure.
On or about August 18, 2008, Buyers and May's Custom Title signed a
thirty-six page "Agreement for Sale of Assets" (the "Agreement") (R.148-183)
agreeing to purchase the assets of May's Custom Tile. This Agreement contained
~

a "Broker Acknowledgment", attached as pages thirty-five and thirty-six of the
Agreement. (R.182-183.) Paragraph 1 of the Broker Acknowledgment states that

~

@

@

Q>

Buyer:
is relying on its own inspection of the involved business and the
representations of the Seller and not of COLDWELL BANKER
COMMERCIAL and/or any of its agents or employees with regard to
the prior operating history of the company, the value of the assets
being purchased and all other material facts of Seller in completing
the transaction....
Additionally, Paragraph 1 goes on to state that Buyer:
further acknowledges that neither COLDWELL BANKER
COMMERCIAL nor any of its agents and/or employees have verified
the representations of the Seller, and should any representations be
untrue, Buyer agrees to look solely to Seller for relief and to
indemnify COLDWELL BANKER COMMERCIAL its agents and
employees and hold them harmless in connection with all losses and
damages caused to Buyer thereby.
(R.182-183.) This language conclusively sets forth that not only were Buyers
responsible for conducting their own due diligence and verifying the information
provided by the Seller, but that Coldwell Banker in fact would not take any steps to

14

verify the representations of the Seller. If any information was provided by
Coldwell Banker to Buyers, Coldwell Banker would simply act as the conduit for
passing information between the parties, and would not take any steps to determine
the veracity of said information.
In the unpublished Utah Court of Appeals decision Ruf, Inc. v. Icelandic
Investments, Inc., 1999 WL 33244779 (Utah App.), cert denied 994 P.2d 1271

(Utah 1999), this Court reviewed an almost identical transaction and lawsuit
against a business brokerage. In Ruf, the Plaintiff claimed that VR Business
Brokerage, fraudulently or negligently misrepresented key elements of the business
being sold to the Plaintiff. The business brokerage filed a motion for summary
judgment claiming that the language in the Asset Sales Agreement precluded the
Plaintiff from claiming it reasonably relied on the business brokerage. This Court
held that in order to prove both fraud and negligent misrepresentation "appellants
must show, among other things, that they reasonably relied on the false or
misleading representation." See, e.g., Crookston v. Fire Ins. Exch., 817 P.2d 789,
800 (Utah 1991); Maack v. Resource Design & Const., Inc., 875 P.2d 570,576
(Utah Ct.App.1994). In Ruf, this Court quoted the language in the "Release of
Liability" section of the "Agreement for Sale of Assets" which stated in regard to
the information provided to the Buyer:
By signing this Agreement, BUYER hereby acknowledges
that BUYER is relying solely on BUYER'S own inspection of
15

the business and the representations of SELLER and not on
VR BUSINESS BROKERS [VR Utah], ... with regard to the
prior operating history of the business, the value of the assets
being purchased and all other material facts of SELLER in
making this offer. BUYER acknowledges that [VR Utah] has
not verified, and will not verify, the representations of
SELLER and should any such representations be untrue,
BUYER agrees to look solely to SELLER for relief and to
indemnify [VR Utah] and hold [VR Utah] harmless in
connection with all losses and damages caused BUYER
thereby. (emphasis added).
Id. See also (R.264-276.) This language is essentially identical to the language

contained in the Broker Acknowledgment attached to the Agreement for Sale of
Assets used in this matter, which states in part:
Buyer hereby acknowledges that Buyer is relying on its own
inspection of the involved business and the representations of
the
Seller and not of COLDWELL BANKER
COMMERCIAL and/or any of its agents or employees with
regards to the prior operating history of the business, the value
of the assets being purchased and all other material facts of
Seller in completing the transaction as evidenced by the
Agreement for Purchase and Sale together with its
attachments.
Buyer further acknowledges that neither
COLDWELL BANKER COMMERCIAL nor any of its agents
and/or employees have verified the representations of the
Seller, and should any representations be untrue, Buyer
agrees to look solely to Seller for relief and to indemnify
COLDWELL BANKER COMMERCIAL its agents and
employees and hold them harmless in connection with all
losses and damages caused to Buyer thereby. (emphasis
added).
(R.148-183.)

In Ruf this Court held that "[I]n this case, appellants signed an

agreement expressly stating that appellants would not and could not rely on any
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representation made by broker .... " Id. This Court went on to hold that "[t]his
clause precludes appellants from contending that they relied on any representation

G&>

made by broker. Absent a showing of reliance, the fraud and negligent
misrepresentation claims fail." Id. Based upon this finding, this Court upheld the

(;)

dismissal of the Buyers' claims for fraud and negligent misrepresentation against
the business brokerage.
The Trial Court in the subject matter correctly held that the underlying facts
"essentially identical" to the facts in Ruf "in which the Utah Court of Appeals
determined that the purchaser of a business, could not, as a matter of law, rely on
statements made by a broker in the face of an identical non-reliance clause."
(R.323-324.) Buyers argued to the Trial Court, and attempt to argue again in this

G

Appeal, that this matter can be differentiated with the case of Ruf, claiming that
"the Ruf broker had the buyer sign an exculpatory agreement at the time in which
the buyer was making an offer on a business-before due diligence, not as an
afterthought. ... " (Applt. Br. At 24.) Buyers are simply creating facts that do not
exist in making this argument. A review of the "Agreement for Sale of Assets"
from this case (R.148-183) and the "Agreement of Sale of Assets" from Ruf
(R.264-276) show clearly that they are essentially identical purchase agreements
executed upon consummation of the sale of the business. Nowhere in Ruf are any
facts cited that support Buyers "facts" regarding the timing of the signing of the
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identical purchase agreement that included the Brokerage Disclaimer. The Trial
Court found, and all actual facts support, that the two cases have essentially the
same fact pattern, causes of action, and contractual language. Buyers' claim of a
@

different fact pattern does not hold up to any scrutiny of the two cases.
Buyers now argue on appeal that somehow the type of fraud and
misrepresentation allegedly committed by Coldwell Banker in this case is different
than the type of fraud committed in Ruf, and therefore Ruf does not apply. Buyers
cite to no facts that actually support this argument, and instead make circular
arguments that amount to claiming that because Coldwell Banker committed fraud,
Ruf does not apply and because Buyers did not know fraud was being committed,
Ruf does not apply. Buyers argue that the contract itself containing the "Brokerage

Acknowledgment" is a misrepresentation because the terms of the "Brokerage
Acknowledgment" aren't true. No case law is cited to support this legal theory,
which, when taken to its logical conclusion, would invalidate any legal
acknowledgment by simply claiming that it turns out it wasn't true, even though it
was signed by the party. Buyers simply ignore the fact that it was the Buyers who
signed the acknowledgment, drafted by an attorney hired to consummate the
business sale transaction, affirmatively stating that they did not rely on Coldwell
Banker. Based upon this, and the precedent set in the Ruf matter, the Trial Court's
dismissal of Buyers' fraud and negligent misrepresentation causes of action should
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be affirmed.
B. Hermansen and Gilbert Do Not Overturn the Case of Ruf v.
Icelandic.

Buyers claim for the first time on appeal that Ruf was actually
overturned by the cases of Gilbert Development Corp. v. Wardley Corp., 245
P. 3d 131 (Utah 2010) and Hermansen v. Tasulis, 48 P.3d 235, 241 (Utah
2002). It is settled law that the Court of Appeals will not address arguments
made for the first time on appeal. See State v. Webb, 790 P.2d 65, 71 n. 2
(Utah App. 1990), cert. denied, 860 P.2d 943 (Utah 1993). Buyers failed to
make any argument regarding Ruf being overturned to the Trial Court, and
the issue was not briefed or argued by either side during oral arguments. In
order to preserve an issue, the issue must be raised before the trial court in a
timely fashion, must be specifically raised, and must be supported by the
party through evidence or legal authority. See O 'Dea v. Olea, 2009 UT 46,

,I 18, 217 P.3d 704. Buyers failed to do so and therefore this Court should
not entertain this legal theory for the first time on appeal.
However, it is clear based upon a cursory review of the two cases that
they do not overturn Ruf and have no bearing on the issue of "reasonable
reliance" relied upon to dismiss the fraud and negligent misrepresentation
causes of action.

Initially, it must be pointed out that Ruf is not mentioned

by the Utah Supreme Court in Gilbert or Hermansen, thus Ruf was pointedly
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not overturned "in the plainest language possible" as claimed by Buyers.
Moreover, neither Gilbert nor Hermansen have any legal similarities to the
Ruf case with the exception that they involve brokers. Both Hermansen and
(j)

Gilbert hold that real estate brokers have a duty to the other party in a

transaction to be "honest, ethical and competent". This duty is cited in cases
going back to 1980 in Buyers own brief and do not appear to introduce any
new legal precedent. Nothing in Ruf implied or stated that a business broker
does not have a duty to the other side of a transaction to be "honest, ethical
or competent". Ruf dealt exclusively with the "reasonable reliance" element
of fraud and negligent misrepresentation while Hermansen and Gilbert deal
solely with the "duty" element of fraud and negligent misrepresentation.
Ruf held that regardless of any possible duty the broker may have to a buyer
v9

in regard to the purchase of a business, the buyer could not have reasonably
relied on any representation of the broker based upon the broker
acknowledgment contained in the Ruf "Agreement for Sale of Assets" which
is also contained in the "Agreement for Sale of Assets" at issue in this
matter. Nothing in Hermansen or Gilbert mention or deal with the reliance
aspect of fraud or negligent disclosure and therefore not only do not overturn
the case of Ruf, but have no applicability to the dismissal of the fraud and
negligent misrepresentation causes of action.
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C. The Robinson Case is Not Applicable to the Subject Matter.

Buyers also claim in their Appeal that the case of Robinson v. Tripco
Investment, Inc., 21 P.3d 219 (Utah App. 2000) is controlling, arguing again

that Robinson also overrules Ruf Buyers claim that this Court in Robinson
ruled that the plaintiff in that matter could not rely on disclaimer language in
a Real Estate Purchase 'Contract to avoid a fraud claim made by buyers of a
property. A review of Robinson shows that this Court made no such ruling,
that the disclaimer language in no way is similar to the Broker
Acknowledgment in this matter, and that no analysis was done about
reliance on a broker's representation because a broker was not even a party
in the lawsuit.
Robinson was an appeal of a district court case in which the plaintiff

claimed that a cause of action for negligent misrepresentation was a subset
of fraud and therefore excepted from the "merger doctrine" and that the trial
court erred in dismissing plaintiff's claim of fraud because genuine issues of
material fact existed. Id. at ,I23. Although the Robinson decision refers to
the purchase contract, which contains language stating that the buyer would
rely on his own due diligence, this was not a point of contention in the case.
This Court held simply that material facts regarding statements made
between a seller and buyer existed in a real property transaction that
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precluded summary judgment. Id. There is absolutely no analysis or ruling
regarding the language in the purchase contract stating that the buyer would
not rely on the seller representations. Moreover, there is no analysis of
Ci

disclaimer language regarding a broker in the transaction, because there is
no mention of a broker, no broker is named as a party, and there is no
evidence that a broker was even involved in the transaction. Buyers claim
that this Court in the Robinson case "trumped" and "overruled" the Ruf case
is a complete misrepresentation of the facts and holding in Robinson.
D. The Disclaimer Language in the Broker Acknowledgement Is Not
Against Public Policy as it Simply Defines the Role of the Parties in
the Subject Transaction.

Buyers finally claim that the language in the Broker Acknowledgement is
against public policy and therefore void. Buyers' argument was also made by the
\@

plaintiff in Ruf This Court disagreed and held that the language in the Broker
Acknowledgement is distinguishable and is a valid contractual provision under
Utah law. Buyers actually quote the case of Ong Int'! (US.A.) v. 11TH Ave.
Corp., 850 P.2d 447, 453 (Utah 1993) to argue that the Broker Acknowledgement

is against public policy. This Court in Ruf specifically held the opposite stating:
Appellants point out that clauses which release parties from liability
for their own fraudulent conduct are void as against public policy.
See, e.g., Ong Int'/ (US.A.) v. 11TH Ave. Corp., 850 P.2d 447,453
(Utah 1993 )( finding general release from liability void or voidable
where procured by fraud). We find such releases broadly limiting
liability distinguishable from the disclaimer clause here. The clause
22

contractually defines roles, identifies the source of any
representations, highlights the obligation of the buyer to verify
information, and precludes reliance on any representation made by
broker. The result is not a limitation on liability even where claims
can be proved, but rather that appellants cann·ot prove the claim
because an element fails since appellants affirmatively disclaimed any
reliance on broker."

Ruf at FN 1 . Therefore, Buyers entire argument regarding public policy was
previously presented to this Court and was rejected. Buyers specifically
agreed in the Broker Acknowledgement that Coldwell Banker would not
have a role in evaluating the significance, reliability, or accuracy of any of
the information regarding the prior operating history of the business and the
value of the assets being purchased. Buyers agreed when they signed the
Broker Acknowledgement that Coldwell Banker did not verify the
representations of the Seller and that Buyers were not relying on Coldwell
Banker for any such verification. Buyers had the option at that time to reject

Q

that language and refuse to sign the form if they did not believe those things
to be true. Instead, Buyers signed the Broker Acknowledgment assuring
Coldwell Banker that Buyers were not relying on any information provided
by Coldwell Banker in deciding to purchase the subject business.
Based upon the clear precedent set forth by this Court in Ruf, Buyers cannot
now claim that they reasonably relied on Coldwell Banker to evaluate the
information regarding the economic condition of the business. "Absent a showing
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of reliance, the fraud and negligent misrepresentation claims fail." Ruf at 1. Thus,
the trial court's dismissal of Buyers causes of action for Fraud and Negligent Fraud
against Coldwell Banker should be affirmed.

E. Buyers' Facts to Present at Trial was Irrelevant Based on the
Four Corners of the Contracts.

Buyers argue on appeal, that if Coldwell Banker's Motion for
Judgment on the Pleadings was instead a Motion for Summary Judgment,
Buyers would have sufficient facts to take the case to trial.
~

Obviously,

Coldwell Banker did not file a Motion for Summary Judgment and Buyers
claim that they have sufficient facts to take the case to trial is irrelevant to
the issues at hand. Buyers make no claim that the underlying Motion for
Judgment on the Pleadings should have been converted to a Motion for
Summary Judgment, and give no explanation as to the relevance of the facts
they list in their appellant brief. It appears that Buyers only motivation for
this section is to cite to irrelevant facts that are significantly misrepresented,
as indicated in Coldwell Banker's Response to Plaintiffs Statement of Pacts.
Because Buyers are unable to establish reasonable reliance, an essential

~

element of both fraud and negligent misrepresentation, the Trial Court's
granting of Coldwell Banker's Motion for Judgment on the Pleadings should
be affirmed.
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II.

THE TRIAL COURT PROPERLY DISMISSED BUYERS'
CLAIM OF BREACH OF FIDUCIARY DUTY BASED UPON
LACK OF EXPERT TESTIMONY.
The Trial Court correctly dismissed Buyers final cause of action for Breach

of Fiduciary Duty because Buyers could not satisfy the requisite elements of the
cause of action without the testimony of an expert witness. The Trial Court held:
It is not within the knowledge of the average person what particular
duties and responsibilities a business broker would owe in connection
with analyzing or transmitting information to a prospective buyer. Nor
is it within the common knowledge of the average person as to the
extent to which a broker would be obligated to ·potentially employ
leagues of experts in various disciplines to be able to analyze the data
and information, such as financial records, that is provided to the
business broker in order to understand the information and be able to
know whether there is a duty to relay the information to a party in the
transaction. Therefore expert testimony is required to establish said
duties in this matter. (R.1365 il 2.)
The Trial Court determined that Buyers failed to name an expert witness to testify
regarding the duties of Coldwell Banker and therefore held that "[Buyers] must
have expert testimony to establish the standard of care to be applied to Coldwell
Banker under the facts of the case and to assist a jury in determining whether
Coldwell Banker's conduct satisfied the applicable standard, and therefore
[Buyers'] sole remaining cause of action for Breach of Fiduciary Duty fails as a
matter of law." (R.13 65

il 4.)

Buyers alleged in their Complaint that Coldwell Banker had a "fiduciary
duty of representation to Plaintiffs as Plaintiffs' real estate agent to represent
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Plaintiffs in their purchase of May's Custom Tile business and their option to
purchase the Granite business." (R.9 ~ 66.) Buyers also claimed in their
Complaint that Coldwell Banker breached its fiduciary duty to Buyers by "failing
(.iv

to make disclosures to Plaintiffs regarding the bankruptcy of Promontory which
was approximately 40 percent of the tile business, regarding Plaintiffs' need to
have a contractor's license, regarding the delinquency of accounts and existence of
substantial bad debt of the Tile business about which Plaintiffs inquired, but was
told by Bush that there was no significant bad debt at all." (R.9 ~ 67.)
To prevail on its claim against Coldwell Banker for breach of fiduciary duty,
'·

Buyers must be able to, as a threshold matter, establish: 1) the appropriate standard
of care for, and duties owed by, a reasonable mergers and acquisitions agent or
business broker at all times material to the Buyers' purchase of the Mays Custom
~

Tile; and 2) that Coldwell Banker's actions in acting as a business broker for the
sale of the Mays Custom Tile fell below the appropriate standard of care.
Furthermore, Buyers must establish either what duty an agent representing the
seller in the sale of the business has to an unrepresented buyer, or the duties of an
agent representing the buyer in the purchase of a business has without a written
agency agreement. Buyers simply cannot satisfy these requirements without the
testimony of an expert witness, and therefore cannot prevail on its claim for breach
of fiduciary duty against Coldwell Banker as a matter of law.
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"Utah courts have held that expert testimony may be helpful, and in some
cases necessary, in establishing the standard of care required in cases dealing with
the duties owed by a particular profession." Preston & Chambers, P. C., v. Koller,
943 P .2d 260, 263 (Utah Ct. Ap. 1997) (citing to Wycalis v. Guardian Title, 780
p.2d 821, 826 n. 8 (Utah Ct. App. 1989). "Expert testimony is required ' [w]here
the average person has little understanding of the duties owed by particular trades
or professions,"' Id. Indeed, expert testimony is only unnecessary where the
propriety of the defendant's conduct "is within the common knowledge and
experience of the layman [,]" and 'where misconduct 'is so obvious that no
reasonable juror could not comprehend the [] breach of duty". Preston at 263-64
(internal citations omitted).
Over the years in Utah jurisprudence, "expert testimony has been required to
establish the standard of care for medical doctors, engineers, insurance brokers,
and professional estates executors. Wycalis, supra at n. 8 (internal citations
omitted). Utah Courts have extended that standard and held expert testimony to be
necessary in establishing the applicable standard of care for real estate agents and
brokers in cases of professional negligence. See generally, Posner v. Equity Title
Ins. Agency, Inc., 222 P.3d 775, 644 Utah Adv. Rep. 3, 2009 UT App 347 (Utah

App. 2009). The Posner case is on all fours with this case and is dispositive.
The plaintiff in Posner sued his real estate agent and broker for breach of
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contract/fiduciary duty over a failed residential real estate transaction. The
~

plaintiff alleged that his broker failed to properly represent him in his sale of real
property to a buyer who eventually defaulted. The plaintiff failed to designate his

@

expert witness before the expiration of the expert discovery deadline and had his
cased dismissed on Summary Judgment for lack of an expert witness. This Court
held that given the complexity of the facts alleged to be at issue, expert testimony
was necessary for the plaintiff to establish the standard of care applicable to his
agent and broker and required expert testimony to determine whether that standard
had been breached. Id. at ,122. The subject transaction is even more complex than
the real property transaction in Posner and thus also requires expert testimony in
order for the Buyers to be able to prove their case for breach of fiduciary duty
against Coldwell Banker.
A. Expert Testimony is Necessary to Determine Whether an Agency
Relationship Existed Between Buyers and Coldwell Banker.
As a threshold matter, Buyers require expert testimony to establish whether
an agency relationship ever existed with Coldwell Banker. Buyers claim in their
Complaint that "Bush, individually and as agent for Coldwell Banker Commercial

@

had a fiduciary duty of representation to Plaintiffs as Plaintiffs' real estate agent to
represent Plaintiffs in their purchase of the May's Custom Tile business and their
option to purchase the Granite business." (R.9 il 66.) However, Buyers do not cite
to any written agency agreement or representation agreement that gave rise to this
28

alleged agency relationship, and in fact no evidence of any written agency
agreement is part of the record on appeal. Therefore, Buyers claim of an agency
relationship must exist solely in some type of implied agency relationship. Given
the complexity and the controverted nature of the facts and opinions on this matter,
expert testimony from Buyers is necessary to establish whether such a relationship
ever existed.
B. Expert Testimony is Necessary to Determine the Appropriate
Standard of Care to be Applied to Coldwell Banker.
Regardless of whether or not Buyers were able to prove the existence of an
agency relationship, in order to prevail on any of Buyers' claims of breach of
fiduciary duty, Buyers must still establish the standard of care to be applied to
Coldwell Banker in acting as a business broker, either representing a buyer for the
purchase of a business and its related assets, or in regard to the duties an agent
would have to a buyer while representing the Seller. Buyers must have expert
testimony in order to establish the appropriate standard of care owed by a
reasonable mergers and acquisition agent, under the complex nature of a mergers
and acquisition transaction.
The propriety of Coldwell Banker's conduct here is not within the common
knowledge or experience of a layman, nor is the purported misconduct "so obvious
that no reasonable juror could not comprehend the [] breach of duty." Preston at
263-264. Buyers' allegations of breach of fiduciary duty must be weighed against
29
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the undisputed, but complex facts and issues set forth herein. This transaction
radically departed from the "standard" or "typical" transaction that a residential or
commercial real estate agent engages in, and instead deals with the sale of a
~

complex business which is not governed or regulated as a real property transaction.
Buyers allege that Coldwell Banker breached multiple fiduciary duties
during the sale of a business and the business assets. However, Buyers can offer
no evidence on how or why Coldwell Banker would be under such legal duties.
Indeed, there are no statutes, cases, or administrative regulations that charge a
business broker with any of the duties referenced in Buyers' Complaint, while
acting as a mergers and acquisitions broker for the sale of a business. Although the
Coldwell Banker defendants are a licensed agent and broker, only the generic
duties of a real estate agent are set forth in the Utah Statutes and Administrative

~

Code. Furthermore, the contractual documents signed by Buyers, referenced in
Section I to this brief, specifically state that Coldwell Banker did not have the
duties being claimed by Buyers and that Buyers would not rely on Coldwell
Banker for this exact information. (R.182 ~ l.) These complex issues are outside
the normal understanding of a jury and are precisely why Buyers need expert
testimony and why they cannot prevail at trial without it.
The subject transaction was the sale of wholesale tile company. The
business sale included the sale of both intangible assets such as good will, training,
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and existing relationships, and tangible assets such as computers and client lists.
Hundreds of pages of financial records were provided to Plaintiffs before the
purchase of the subject business that Coldwell Banker had no role in preparing.
(R.633-746, 755-868.) The purchase included both upfront cash and a note to the
seller of the business for the bulk of the purchase price, and securitization of the
note on the business and assets that were being sold. (R.148-183.) Skilled
professionals were required in order to find a buyer, negotiate the terms of the sale,
and close the transaction.
As stated above, in Posner this Court found that the existence of additional
complexities in a residential real property sale, such as a seller carry back note and
bonding requirements, created such complexities that expert testimony would be
required. Posner at 22. In this case, those same types of complexities exist, in
addition to the transaction being for the sale of a business that included both
tangible and intangible assets. In no way would a lay juror be familiar even with
the existence of a business broker, let alone the duties imposed on the broker in a
highly complex transaction. Many lay people are involved in the purchase of a
residential property and would be aware of the basic duties of a residential real
G

estate agent. However, this Court still found that an expert witness is required to
prove the duties of a residential real estate agent in a complex transaction. Very
few people ever own a business, let alone sell a business, and therefore have no
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frame of reference for the duties or role of a business broker in the sale of a
~

business.
Buyers alleged that Coldwell Banker breached its duty to Buyers by "failing

\;@

to make disclosures to Plaintiffs regarding the bankruptcy of Promontory which
was approximately 40 percent of the tile business, regarding Plaintiffs' need to
have a contractor's license, regarding the delinquency of accounts and existence of
substantial bad debt of the Tile business about which Plaintiffs inquired, but was
told by Bush that there was no significant bad debt at all." (R.9 iJ 67.) In order to
prove these actions were a breach of duty by Coldwell Banker, Buyers would have
to prove that Coldwell Banker had a duty to a buyer with which it had no written
contractual relationship. Under Buyers theory of liability Coldwell Banker would
be required to determine the importance of Promontory as a client of the business
which would require Coldwell Banker to have a working knowledge of the tile
industry. It would require Coldwell Banker to have full knowledge of all
information provided by the seller to the buyer, in order to be aware of what
information had or had not been provided. It would require Coldwell Banker to
have legal expertise in the effects of a bankruptcy on the tile business. It would
require Coldwell Banker to have knowledge regarding the licensing process and
procedures to run a tile company. It would require Coldwell Banker to have
knowledge regarding the accounting of a company to know the significance of the
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bad debt of a company. Clearly, in order to establish that any of the above claimed
breaches, Buyers must have expert testimony to determine that a business broker is
required to fulfill those duties and have that type of expertise.
Buyers cannot argue in good faith that this transaction fell "within the
common knowledge and experience of the layman." Expert testimony is necessary
to provide context and application to the juror for otherwise abstract fiduciary
duties of loyalty, confidentiality, obedience, agency, etc. The expert is needed to
explain what, in terms of practical application, context and actual behavior, is
reasonably expected of an agent/broker in representing a seller of business. Utah
law is clear that the Buyers cannot simply pass the responsibility of determining
the appropriate standard of care in a situation as unique as this case to a lay juror.
C. Expert Testimony is Necessary to Determine Whether Coldwell
Banker's Conduct Satisfied the Applicable Standard of Care.
r-.

\i:Y

Finally, even if Buyers were able to establish the appropriate standard of
care to be applied to Coldwell Banker during the subject transaction, expert
testimony wpuld still be necessary to determine whether Coldwell Banker's actions
fell short of the standard. To reiterate Preston, expert testimony is only
unnecessary where misconduct "is so obvious that no reasonable juror could not
comprehend the breach of duty." Preston at 263-64. In the case at bar, taking
Buyers allegations at face value, there is no Coldwell Banker action or inaction
that is so egregious and so obvious that a reasonable juror could comprehend that a
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duty was breached.
Buyers must be able to prove that a failure to provide information to a party
to the transaction, regarding the bankruptcy of a client of the business, is a breach
of duty by a business broker. Obviously, this would require evidence that
Coldwell Banker was aware that information was not being provided or that
Coldwell Banker had an independent duty to verify the information and failed to
do so. Again, this is not within the common knowledge of a juror or so obvious
that "no reasonable juror could not comprehend the breach of duty."
The allegations stated above in Buyers' Complaint are highly complex legal
theories dealing with a complex transaction for the sale of a business and its assets.
@

Reasonable minds could clearly differ on not only what the standard of care even is
in this case, but also whether or not Coldwell Banker met that standard. Nothing in
the allegations made by Buyers are so obvious that a jury would inherently know
the standard of care required and whether or not that standard was met. There is
simply no possible way a lay juror can be expected to have the necessary
knowledge and experience of an expert in this case. Without such expert
testimony to determine the standard of care and the alleged breach thereof, Buyers'

@

case fails as a matter of law, and accordingly, this Court should uphold the Trial
Court's granting of summary judgment and dismissal of Buyers' claim for breach
i-i)

of fiduciary duty.
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CONCLUSION
This Court has previously ruled on an almost identical case and rejected the
arguments that Buyers bring before it now. Specifically, this Court has previously
held that a non-reliance clause precluded a buyer from claiming "reasonable
reliance" on any representation made by a broker in the transaction for a fraud and
negligent fraud case of action. Additionally, this Court has previously held that
l":\

\!tji,I

expert witness testimony is required to prove the essential elements of duty and
breach of duty in a complex transaction of this nature against a broker in order to
prevail on a claim of breach of fiduciary duty. Because Buyers cannot prove the
essential elements of all causes of action set forth against Coldwell Banker, this
Court should affirm the rulings of the Trial Court and dismiss this matter in its
entirety.

Shane.norris@utahhomes.com
801-563-7606

35

CERTIFICATE OF COMPLIANCE WITH RULE 32(a)
Certificate of Compliance with Type-Volume Limitation,
Typeface Requirements, and Type Style Requirements

1. This brief complies with the type-volume limitation of Utah R. App. P.
24(f)( 1)(A) because:
X this brief contains 8,580 words, excluding the parts of the brief exempted
by Utah R. App. P. 24(f)(l)(B), or
[ ] this brief uses a monospaced typeface and contains <state the number of.>
lines of text, excluding the parts of the brief exempted by Utah R. App. P.
24(±)(1 )(B).
2. This brief complies with the page limitation requirements of Utah R. App. P.
24(f)(2) and the type style requirements of Utah R. App. P. 24(f)(2) because:
[]

QJ

this brief has been prepared in a proportionally spaced typeface using
Microsoft Word in 14 point Times New Roman.

Date: September 30, 2015

3

_,

~---------------Shan e W. Norris
Attorney for Defendants-Appellees
7730 S. Union Park Ave., Suite 500
Midvale, Utah 8404 7
Shane.norris@utahhomes.com
801-563-7606

36

CERTIFICATE OF SERVICE

th

I hereby certify that on 30 day of September, 2015, I have mailed or served
the foregoing by first class mail, postage pre-paid to the following:

J. Spencer Ball
7084 South 2300 East, Suite 250
Salt Lake City, UT 84121

Attorney for Appellants

Tyler S. Foutz
OLSEN SKOUBYE & NIELSON, LLC
999 E. Murray Holladay Road, #200
Salt Lake City, UT 84121

Attorney for Appellees Child, Van
Wagoner & Bradshaw, PLLC and
J. Russton Bradshaw

Law Division of NRT, LLC
g;;:nts....:Z

5

_________
.-

Shane W. Norris
Attorney for Defendants-Appellees
7730 S. Union Park Ave., Ste. 675
Midvale UT 8404 7
Shane.norris@utahhomes.com
801-563-7606

37

AGREEMENT FOR SALE OF ASSETS
AGREEMENT made and entered into by and between May's Custom Tile, Inc., AND
Steve May (collectively "SELLERu) 3746 South 300 West Salt Lake City, UT 84115, and

Brad Bal1, David Ball AND Reperex, Inc, (collectively "BUYER'') 2350 Woodchuck Way,
Sandy, UT 84093, for purchase and sale of a business known as "May's Custom Tile" with a

usual place of business at 3746 South 300 West, Salt Lake City, UT 84115, all as their
respective interests exist and are herein represented.

RECITALS
A.

SELLER operates a Tile Installation business at said aforementioned address and

is desirous of selling certain assets of the same to BUYER as an ongoing business concern; and
B.

BUYER is desirous of purchasing said assets and continuing the operation of said

business on the terms contained herein.

NOW THEREFORE: for good and valuable consideration and in consideration of the
covenants, agreements, tenns, and provisions contained herein, the parties agree as follows:

ARTICLE 1: SALE OF ASSETS
SELLER hereby sells and conveys, and BUYER hereby purchases and acquires as of the
date of possession all of the following assets, property, and items as owned by and used in
connection with the business of the SELLER known as "May's Custom Tile" with a usual place
of business at 3746 South 300 West, Salt Lake City, UT 84115.
a.

All inventory and merchandise of the business.
-1-
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b.

All of the furniture, leasehold improvements, equipment., supplies, and fumishings

which are described in the Bill of Sale attached hereto as Exhibit 11 A11 •
AU of the goodwil1 of the SELLER, including the exclusive rights to the name

c.

"'Mats Custom Tile"; together with all policy manuals, price lists, supplier lists, customer lists,
or trade secrets to the extent they exist, training to be provided to BUYER, and the Covenant Not

To Compete.

ARTICLE II: ASSETS AND LIABILITIES TO BE RETAINED BY SELLER
SELLER shall retain all right, title, and interest in and to the following items up to the
POSSESSION date;

a.

All cash on hand or on deposit (this specifically includes amounts received for

prepayment on ongoing/continuing memberships).
b.

All notes payable, accounts payable, accounts receivab]e due as of the closing

date, prepaid expenses, and utility deposits.

c.

All tax rebates, insurance claims and credits from suppliers.

ARTICLE Ill: PURCHASE PR1CE

BUYER agrees to pay SELLER or its assigns, and SELLER agrees to accept as the fu]l
purchase price for all the singular assets to be sold as set forth in Article I above, the total

purchase price of EIGHT HUNDRED AND FIFTY-THOUSAND DOLLARS ($850~000.00).
The purchase price includes inventory at cost value. The BUYER has satisfied itselfconceming
the amount of inventory and its condition from an inventory that took place prior to closing.
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ARTICLE IV: ALLOCATION OF PURCHASE PRICE
The purchase price shall be allocated in the foIIowing manner:
Sl,000. 00
$8,200.00
$840,800.00

For Article Ia assets
For Article lb assets
For Article le assets

ARTICLE V: PAYMENT OF PURCHASE PRJCE
The purchase price as hereinabove set forth in Article III, above shall be paid in the
following manner:
$200,000.00

At the time of closing by cash, cashier's check., or other acceptable cash
equivalent, non-refundable after c1osing.

$650,000.00

The balance of the purchase price shalJ be payable pursuant to the terms of the
Promissory Notes attached as Exhibit ~'Bl,, and "B2". The Secwity Agreement
securing payment of said Promissory Note is attached hereto as Exhibit "C"

ARTICLE VI: SALE FREE AND CLEAR
SELLER agrees that any and all debts, liens, encumbrances, security agreements, tax
Hens, or attachments of record shall be fully discharged at time of closing excluding those set
fo11h on Exhibit "D 11 which shall be paid by the BUYER.

ARTICLE VII: LIABILITIES
SELLER shall pay, asswne and hold BUYER harmless from all debts and liabilities and
indemnify and hold BUYER harmless from al1 claims and causes of action incurred by SELLER
arising prior to possession by the BUYER on August 19, 2008, 8~01 A.M ..
SELLER agrees to cause any and all kno'\-vn and liquidated debts of the "May's Custom
Tile.., business arising prior to possession to be paid from the proceeds of sale by making full
payment to all creditors within twenty (20) days after closing or upon receiving an accurate bill
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from any such creditor, and, upon request, to provide BUYER a confirmation of payment.

BUYER shall pay, assume and hold SELLER hannless from all payments, debts, claims
and liabilities incurred by BUYER and arising after possession by BUYER.
In the event any claim is made against BUYER for causes of action arising prior to
possession, BUYER shall provide SELLER reasonable aud timely notice of same. SELLER
shall thereafter defend against said claim at SELLER'S o·wn expense. In the event SELLER shall
fail to so defen~ or BUYER shalJ otheiwise incur any loss,. inc1uding but not limjted to
attachment, or other sequestration on any asset sold, then BUYER may upon prior notice to
SELLER pay, settle or othetwise discharge said asserted claim. If the BUYER thus discharges a
("'\

\1$1

claim against. SELLER at BUYER'S election, BUYER shall have the right of offset to BUYER'S

future- obligation under the Promissory Note due to SELLER or may demand that the SELLER,

within thirty (30) days, fully reimburse BUYER for a11 smns expended in discharging said claim.
Such right of offset or reimbursement shall include all reasonable attorney fees and costs required

in sett1ing or defending against such claim.
The provisions of this Article shall not extend to obligations expressly to be assumed by

BUYE~ claims for the operating or existing condition of any asset transferred to BUYER, and
shall not apply to asserted claims for which adequate insurance coverage exists. This Artic1e,

however, shall otherwise be unlimited as to amount and duration.

Q

-4-

G

1

s-,

ARTICLE VUI: DEFAULT
In lhe event any party to this Agreement defaults on any term or provision incorporated
herein, including any provision of any Exhibit attached hereto~ the non-defaulting party shall give
the defaulting party a written notice requiring that such default shall be cured within thirty (30)
days after receipt of said written notice. If the defaulting party fails to cure the default within
such thirty (30) day period, the non-defaulting party may immediately enforce its remedies as

described in this Agreement or in any of the Exhibits attached hereto.
ARTICLE IX: SELLER'S WARRANTIES
The SELLER warrants and represents to BUYER with knowledge, and BUYER may rely
on the same to enter into this transaction, each and all of the following:

1.

That the SELLER owns and will se11 a11 of the assets being sold hereunder free

and clear of any interest, lien, or encwnbrance, except as set forth on Exhibit "0", "Liens and

Encumbrances
2.

1
1 •

SELLER is a Corporation duly organized and existing, and in good standing under

the laws of the State of Utah.
3.

SELLER shall, at closing, deliver IO BUYER, a duly executed copy ofits

authorization/ratificatioo from its Shareholders and Directors authorizing the transaction
described herein, which said authorizations shall form a part of this Agreement.
4.

SELLER has the full power and authority to enter into this Agreement and to

conclude the transaction described herein, and no other contract or agreement to which it is a

party prevents it from concluding the transaction described herein.

5.

That there are no known eminent domain or condemnation proceedings affecting
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any real property or common areas of the business.
6.

That at the time of sale all equipment or other apparatus subject to a lease or sold

to BUYER shall be in good working order upon the date of possession. BUYER agrees that such

items are purchased in used condition.
7.

That there are no known governmental, administrative, or litigation proceedings

against SELLER, which have arisen in connection with its conduct of the business.
8.

That to the best of knowledge, all material financial information delivered by

SELLER to BUYER for review is true and correct.
9.

That all truces and assessments of any kind, including sales tax have been paid.

10.

The execution and delivery of this Agreement and the consummation of the

transactions provided for herein by the SELLER will not result in a breach ofany term or
provision of, or constitute a default or pennit acceleration of maturity under, any indenture,
mortgage, deed of trust, security agreement 1 pledge agreement) loan agreement, or other

agreement or instrument to which SELLER is a party or by which SELLER is bound which
would affect the Assets or prevent or impair the consummation of this Agreement or the transfer
of the Assets to BUYER as contemplated herein.
11.

There are no suits or proceedings pending or threatened in any court or before any

administrative board, commission, or by any federal, state or other govern.mental department or
agency, which directly or indirectly affect or involve SELLER and (a) which would adversely
affect the Assets, or (b) which, if determined adversely, would have an adverse effect on the

transactions contemplated by this Agreement or the business prospects of '~May's Custom Tile'".
12.

Any and all financial information or statements provided by the SELLER to
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~

Q

153

BUYER were tn.ie and complete copies and accurately reflected the financial position and
operations of "May's Custom Tile'1.
13.

SELLER warrants that it has good and sufficient title to the Assets~ that the Assets

are being sold free and clear of all liens, encumbrances, liabilities, or adverse claims thereto, and
SELLER warrants to BUYER good and marketable title to each and all of the Assets and shall
defend against and fully indemnify and save BUYER harmless from ·any claims adverse thereto.

ARTICLE X: BUYER'S WARRANTIES
l.

BUYER is a Corporation duly organized and existing, and in good standing

under the laws of the State of Utah.
2.

BUYER shall, at closing, deliver to SELLER, a duly executed copy of its

authorization from its Directors and Shareholders authorizing the transaction described herein~
which said resolution shall form a part of this Agreement.
3.

BUYER has the full power and authority to enter into this Agreement and to

conclude the transaction described herein, and no other contract or agreement to which it is a
party prevents it from concluding the transaction described herein.

ARTICLE XI: POSSESSION
SELLER agrees and covenants that it shall deliver possession of the business on August
19, 2008, 8:01 A.M.
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ARTICLE XI: COVENANT NOT TO COMPETE
SELLER agrees and covenants that it shall not compete with "May's Custom Tile

12

business being transferred herein; pursuant to the terms of the Covenant Not To Compete
Agreement which is annexed hereto as Exhibit "E".

ARTICLE XIII: SELLER'S OBLIGATION BETWEEN CLOSING
AND POSSESSION
SELLER agrees, warrants, and covenants that during any period of time which may
elapse between closing and possession:

1.

SELLER shall maintain customary business-hours.

2.

SELLER shalJ maintain its customary and usual pricing and promotional

programs.
3.

SELLER shalJ adequately maintain any necessary stock required to maintain the

goodwill of the business.

4.

SELLER shall not conduct any Jiquidation or so-called close-out sales.

5.

Acceptance of the bilJ of sale shal1 be presumptive evidence of satisfaction of this

Article XIIl. In the event of any asserted breach, BUYER shall give SELLER written notice and

SELLER shall cure within fifteen (15) days thereafter. In the event SELLER shall not so cure,
then BUYER shall have the option to tenninate this Agreement without further recourse to either
party thereto.

ARTICLE XIV: CASUALTY
The risk of loss or destruction of or damage to, said inventory, fixtures? equipment and
real property from any cause whatsoever at all times on or subsequent to the execution of this
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document but before possession shall be borne by the SELLER.
It is further provided that if prior to closing and possession there is any casualty,
destruction, or loss to assets described in Article J in an amount equal to or in excess of ten
( I 0%) percent of the total value; then in such instance this Agreement may be terminated at the
election of BUYER, unless said assets or premises shall, before the date of closing be restored or

replaced to their former condition.

ARTICLE XV: CONDITIONS PRECEDENT CONCURRENT,
AND SUBSEQUENT
1

This Agreement and all of SELLER'S and BUYER'S obligations hereunder sha11 be fully
conditional upon the performance by the other party of the following which shall survive closing:
1.

It is expressly agreed that this Agreement and any real prnperty or personal

property leases provided, assigned, subleased or obtained by SELLER shall be mutually
dependent: ( 1) BUYER shall not be obligated to perform under this t\greement without benefit
of said leases, delivery of possession of the property which is the subject of said leases and any
required approvals from property owners or landlords; and (2) BUYER shall have no rights under
said leases unless this sale is concluded and BUYER is obligated on said leases.
ARTICLE XVI: BROKERS

The parties warrant and represent to each other that COLDWELL BANKER
COMMERCIAL is entitled to commission to be paid by SELLER. The parties further warrant
and represent that counsel for COLDWELL BANKER COMMERCIAL 1 Curtis L. Wenger,
represents solely COLDWELL BANKER COMMERCIAL and no other entity, person or party to
this transaction.
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ARTICLE XVII: ADJUSTMENTS
The parties agree that at the time of closing they shall prorate and adjust all allocable and
other expenses subject to adjustment in the following manner:

I.

Any merchandise ordered by SELLER prior to possession but received by

BUYER subsequent to possession and therefore not tabulated in the inventory shall either be (a)
paid for by BUYER or (b) rejected by BUYER and returned to shipper for credi.t to SELLER.
BUYER agrees to indemnify and ho]d SELLER hannless for BUYER'S failure to comply with
this provision. This paragraph shall survive the possession date.

2.

SELLER shaU pay for rent, utilitcs and other miscellaneous costs which are or

were due prior to closing, BUYER shall only be responsible for any such accounts following

possession and shall simultaneously with closing establish its ov.rn accounts, and shall reimburse
SELLER for its pro rata share of ihe prepaid expenses. BUYER shal1 pay all expenses for bills
received after closing and submit them to SELLER for contribution of SELLER'S share through

Lhe date of possession. SELLER shall pay BUYER within 10 days ofreceipt of said bills its pro
rata share.
3.

There shaH be no adjustment for insurance premiums as BUYER shall obtain its

own insurance.
4.

Payroll (excepting for accrued wages or benefits) shall be adjusted and prorated.

5.

This Artic1e shall not preclude a separate agreement on any appropriate payments

which require adjustment or pro-ration made separately by SELLER and BUYER.
6.

Intentionaily left blank. (Advertising)

7.

Intentionally Jeft blank. (Cell Phone)
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ARTICLE XVIII: MISCELLANEOUS
1.

All Exhibits are hereby incorporated by reference.

2.

This Agreement constitutes the entire agreement and understanding of the parties.

and there are no other terms, conditions, warranties, representations, or inducements. except as
are expressly set forth herein, as set forth in the attached Exhibits or the documents executed in
connection with this sale transaction.
..)

"' .

Headings are for convenience only and are not an integral part of this Agreement.

4.

This Agreement, executed in duplicate, shall be binding upon and shall inure to

the benefit of the parties, their successors, assigns, and personal representatives.
5.

The parties shaH do, undertake and perform all acts and execute all

documents reasonably required to carry out the requirements and provisions of this
Agreement.

6.

Should any party to this Agreement default, the non-defaulting party shall

be entitled to reasonable attorney fees and costs to enforce the terms of this Agreement.
7.

All notices shall be in writing and provided to the parties at the addresses noted

within this paragraphl or as given by the parties from time to time. Further~ social security and/or
taxpayer identification numbers are provided below to assist the parties regarding Internal
Revenue Service Fonn 8594.
Seller:

May's Custom Tile, INC., Steve May, Pres.
3746 South 300 West
Salt Lake City, UT 84115

EIN:

87-0510863

Buyer:

Repercx, Inc, Brad Ball, PRESIDENT
-11-
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2350 Woodchuck Way
Sandy, UT 84093

EIN:

8.

The parties hereto shall de1iver or cause to be delivered on the effective date: and

at such other times and places as shall be reasonably agreed upon, such additional instruments as

any party may reasonably request for the purpose of carrying out this Agreement. SELLER shall
cooperate and use hs best efforts to have the present officers, directors, and employees of
SELLER cooperate on and after the effective date in furnishing information, evidence, testimony,
and other assistance in connection with any actions, proceedings. arrangements, or disputes of
any nature with respect to matters pertaining to al 1 periods prior to the effective date.
9.

All warranties, covenants, representations, and guaranties shall survive the dosing

and execution of the documents contemplated by this Agreement. The parties hereto in
executing, and in carrying out the provisions at: this Agreement are relying sole]y on the
representations, warranties and agreements contained in this Agreement or in any writing
delivered pursuant to provisions of this Agreement or at the closing of the transactions herein
provided for and not upon any representation, warranty, agreement, promise or information,
written or oral, made by any person other than as specifically set forth herein.
1~·1

10.

This Agreement may only be modified in writing signed by the parties hereto.

I 1.

This Agreement shall be construed and interpreted under the laws of the State of

12.

SELLER'S S293 Contractor s License~ issued by the Utah Department of

~

Utah.
1

Commerce, Division of Occupationa1 and Professional Licensing. Pursuant to UtaJ1 Code Ann.
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§58-55-304(6), BUYER may continue to operate the Business W1der SELLER'S license for
SIXTY (60) days after the date of closing. Thereafter, BUYER must qualify for and obtain its
own contractor's license.
ARTICLE XVIII: TRAINING
SELLER agrees to train BUYER during working hours for up to EIGHTY (80) hours
within FOUR (4) weeks following closing at no charge to BUYER, and to consult by telephone

as needed during such period.

ARITCLE XIX: (OPTION/RIGHT OF FIRST REFUSAL)
SELLER (and/or his heirs) agrees to sell to BUYER May's Granite business (EIN

-------..J within two years of the date hereof at the price ofthe appraisal at the time
of sale. Said appraisal shall be made by a mutually agreed third party appraiser. If the parties are
unable to agree to a third party appraiser, they shall allow Duane Bush to select the appraiser.

Until the expiration of this option, SELLER specifically agrees that it will provide notice of any
pending sale or offer for the Granite business within five (5) business days of said offer or
proposed sale. BUYER shall have 90 days within which to purchase the business upon the same
terms and conditions as contained in the offer or proposed sale. If BUYER agrees to make said
purchase, SELLER must accept the offer of BUYER and reject the proposed sale or offer of the

third party.

ARTICLE XX: CLOSING
The closing shaII be on August 18. 2008., 3:00 P.M., at the offices of CURTIS L.

WENGER.
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DATED this _ _ day of August 2008.
SELLER:
May's Custom Tile, INC. d/b/a ''May's Custom Tile"

By~~~
May,
Steve

PRESIDENT

Steve May

L7?&~

Personally

BUYER:
Reperex, Inc

B y ~
Brad Ball, ~DENT

Brad

BalC'\

,

7
~,4
,A~-

Personau;,=
David Ball

z2)/1Jt1#
Personally
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EXHIBIT "A" BILL OF SALE
FOR VALUE RECEIVED, and pursuant to a certain agreement between the parties, BE
IT KNOWN, that Mais Custom Ti1e, Inc. "May's Custom Tile" with a usual place of business
at 3746 South 300 West, Salt Lake City, UT 84115 (hereinafter "Seller"), does hereby sell,

transfer, convey and assign forever unto Reperex, Inc and Brad Ball (hereinafter "Buyer"), and
Buyer's successors and assigns, each and all of the following assets and properties located on, or

used in connection with tl1e Seller's business~ being more particularly described as:
a.

All inventory and merchandise of the business.

b.

All of the furniture, leasehold improvements, equipment, supplies, and furnishings

which are described in the Bill of Sale attached hereto as Exhibit II l 11.

The aforementioned assets are sold subject to the tenns, conditions, warranties and
disclaimers set forth within the Agreement between the parties, which provisions are herein
incorporated by reference and intended to survive acceptance of this bill of sale.
Provided, nevertheless, that Seller hereby warrants that it has good and sufficient title to

said assets, that said assets are being sold free and clear of all liens, encumbrances, liabilities, or
adverse claims thereto, except as disclosed by Seller in the Agreement for Sale of Assets; and

that Seller warrants to Buyer good and marketable title to each and all of said assets and shall
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defend against and fully indemnify and· save Buyer harmless from any claims adverse thereto as
provided in the Agreement between the parties.
Signed this /})

:ti.day August, 2008.
SELLER:
May's Custom Tile~ INC. d/b/a "May's Custom Tile"

'7tlc£r

By - ~ " " "
Steve May, PRESIDENT

Steve May

~ '711/7

Persorially
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EXHIBIT "Bl"
PROMISSORY NOTE
August 18, 2008

{$325,000.00)
Principal Amount

FOR VALUE RECEIVED, the undersigned hereby promises to pay to the order of May's
Custom Tile, Inc., AND Steve May (collectively "SELLER") 3746 South 300 West Salt Lake

City, UT 84115 the sum of THREE-HUNDRED AND TWENTY-FIVE THOUSAND

DOLLARS ($325,000.00). This note shall bear interest at the rate of SEVEN AND ONE-HALF
PERCENT (7.5%) per annum from August 18, 2008.
Said sum together with interest shall be due and payable to the holder hereof as follows:
Payable in FORTY EIGHT (48) equal monthly instaJlments of$3,857.81 with a first payment
due October 18, 2008 and continuing the same day of each month thereafter unti1 the FORTY-

EIGHTH (48 th) payment has been made at which time all remaining principal, fees and accrued
interest shall be due and payable in full. (This note is amortized over 10 years with a balloon
payment after four years).
This Note is subject to a right of offset as provided in that certain Abrrecment for Sale of
Assets between the undersigned and May's Custom Tile, Inc., AND Steve May dated August
18,2008
This note may be prepaid in whole or in part without penalty.
This note shall at the option of any holder hereof be immediately due and payable upon
the occurrence of any of the following but only after delivery of a written notice to the
undersigned allowing thirty (30) days to cure:
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l.

Failure to make any payment due hereunder within fifteen (15) days after its due

2.

Breach of any condition of any security interest, trust deed, pledge agreement or

date.

guarantee-granted as col1ateral or security for this note.
3.

Breach of any condition of any security agreement, trust deed, or mortgage, if any,

having a priority over any security agreement or trust deed on collateral granted, in whole or in
part, as collateral security for this note.
4.

Upon the filing by any of the undersigned of an assignment for the benefit of

creditors, bankruptcy, or for relief under any provisions of the Bankruptcy Code; or by suffering
an involuntary petition in bankruptcy or receivership to be filed and not vacated within thirty

days.
In the event this note shall be in default, and placed with an attorney for collection, then
the undersigned agree to pay all reasonable attorney fees and costs of collection. Payments not
made within fifteen (15) days of due date shall be subject to a late charge of five percent (5%) of
said payment or $100.00~ whichever amount is greater. AH payments hereunder shall be made to
such address as may from time to time be designated by any holder hereof
The undersigned and all other parties to this note, whether as endorsers, guarantors or
sureties, agree to remain ful)y bound hereunder until this note shall be fully paid. The
undersigned further waive deman~ presentment and protest and all notices thereto and further

agree to remain bound, notwithstanding any extension, modification, waiver or other indulgence

by any holder or upon the discharge or release of any obligor hereunder or to this note, or upon
the exchange, substitution, or release of any collateral granted as security for this note. No
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modification or indulgence by any holder hereof sh.all be binding unless in writing; and any
induJgence on any one occasion shall not be an indulgence for any other future occasion. The
rights of any holder hereof shall be cumulative and not necessarily successive. This note shall

take effect as a sealed instrument and shall be construed, governed and enforced in accordance
with the laws of the State of Utah.
Thjs note is secured by a security agreement of even date.

DA TED this

-1Z-

day of August 2008.
BUYER:

--~
c __,./4n77 (2d
Personally

-19-

1RR

EXHIBIT "82"
PROMISSORY NOTE
($325,000.00)
Principal Amount

Au.gust 18, 2008

FOR VALUE RECEIVED, the undersigned hereby promises to pay to the order ofMay's

Custom Tile, lnc., AND Steve May (collectively ''SELLER") 3746 South 300 West Salt Lake
City, UT 84115 the sum of THREE-HUNDRED AND TWENTY~FIVE THOUSAND

DOLLARS ($325,000.00). This note shall bear interest at the rate of SEVEN AND ONE-HALF
PERCENT (7.5%) per annum from August 18, 2008.
Said sum together with interest shall be due and payable to the holder hereof as follows:
Payable in TWELVE (12) equal month]y installments of $3,857.81 with a first payment due
October 18, 2008 and continuing the same day of each month thereafter until the TWELFTH
th
(12 ) payment has been made at which time a11 remaining principal~ fees and accrued interest

shall_ be due and payable in full. (This note is amortized over 10 years with a balloon payment

after one years).
Should the undersigned not be able to refinance this note within the repaymen~ period of
12 months, this note shall automatically renew for TWELVE additional months as follows:
Payable in TWELVE (12) equal monthly installments of $3.,857.81 with a first
payment due October 18, 2008 and_fiontinuing the same day of each month
thereafter until the TWELFTH ( 12 t ) payment has been made at which time al]
remaining principal, foes and accrued interest shall be due and payable in full.
This Note is subject to a right of offset as provided in that certain Agreement for Sale of
Assets between the undersigned and May's Custom Tile, Inc., AND Steve May dated August

18,2008
This note may be prepaid in whole or in part without penalty.
This note shall at the optfon of any holder hereof be immediately due and payable upon
the occurrence of any of the following but only after delivery of a written notice to the

undersigned allowing thirty (30) days to cure:
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Failure to make any payment due hereunder within fifteen ( 15) days after its due

2.

Breach of any condition of any security interest, trust deed, pledge agreement or

date.

guarantee granted as collateral or security for this note.
3.

Breach of any condition of any security agreement, trust deed, or mortgage, if any,

having a priority over any security agreement or trust deed on collateral granted, in whole or in
part, as collateral security for this note.
4.

Upon the filing by any of the undersigned of an assignment for the benefit of

creditors: bankruptcy, or for relief under any provisions of the Bankruptcy Code; or by suffering
an involuntary petition in bankruptcy or receivership to be filed and not vacated within thirty
days.
ln the event this note shall be in default, and placed with an attorney for collection, then
the undersigned agree to pay all reasonable attorney fees and costs of collection. Payments not

made within fifteen {15) days of due date shall be subject to a late charge of five percent (5%) of
said payment or $100.00, whichever amount is greater. All payments hereunder shall be made to
such address as may from time to time be designated by any holder hereof.

The undersigned and al] other parties to this note, whether as endorsers, guarantors or
sureties, agree to remain fully bound hereunder until this note shall be fully paid. The
undersigned further waive demand, presentment and protest and all notices thereto and further
agree to remain bound, notwithstanding any extension, modification, waiver or other indulgence

by any holder or upon the discharge or release of any obligor hereunder or to this note, or upon
the exchange, substitution, or release of any collateral granted as security for this note. No

modification or indulgence by any holder hereof shall be binding unless in writing; and any
indulgence on any one occasion shall not be an indulgence for any other future occasion. The
rights of any holder hereof shall be cumulative and not necessarily successive. This note shall
take effect as a sealed instrument and shall be construed, governed and enforced in accordance
with the laws of the State of Utah.
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This note is secured by a security agreement of even date.

DATED this

(

,r

day of August 2008.

BUYER:
Reperex, -~~

By
Brad

;>...A-i
Ban:\?~fDENT

Brad ~aµ:II
.
_ _\.=:;;:::~~.;.a·~~~(/(---1,_ _ _ _ _ __
Persona~

David Ball

~-1m/2d_
Personally
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EXHIBIT "C"
GENERAL SECURITY AGREEMENT
AGREEMENT made between David Ball, Brad Ball and Reperex, Inc ("Pebtor") and
May's Custom Tile, Inc., and Steve May ("Secured Party").
1.

Security Interest. Debtor grants to Secured Party a security interest ( 11 Security

Interest") in all business inventory and other business goods, equipment, leases, documents,
::'.\
...;
/

instruments, general intangibles, includim~ the name May's Custom Tile and right to do. business
there under, chattel papers, accounts receivable, contract rights, leases or leasehold interests (as
such terms are defined by the Utah Uniform Commercial Code [the "Uniform Commercial
Code"]) which Debtor now owns or hereafter acquires and the proceeds there from relating to
Debtor's Edgar Filing Service business, all property which is described in Article I of the
Agreement entitled "Agreement for Sale of Assets 11 which was executed by the parties this same

day ("Collateral 11 ) and all of the Debtor's equipment as identified on the exhibit attached to the
Bill of Sale. The Security Interest sha11 secure the payment and performance of Debtor's TWO
promissory notes dated the date hereof in the principal amounts of THREE-HUNDRED AND
TWENTY-FIVE THOUSAND DOLLARS ($325,000.00) each (total of SIX-HUNDRED AND
1

FIFTY-THOUSAND DOLLARS ($650,000.00)( (hereinafter "Note 11 ) , Debtor s perfonnance of
that ce1tain Agreement of Sale of Assets dated the date hereof by and between Debtor and
Secured Party, and the payment and perfom1ance of all other liabilities and obligations of Debtor
to Secured Party of every kfod and description, including any and all assumed liabilities) direct or
indirect, absolute or contingent, due or to become due, now existing or hereafter arising
(collectively with the Nole called the "Obligations").
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2.

Financing Statements and Other Action. Debtor agrees to do all acts which
/""',,

\:IV

Secured Party deems necessary or desirable to protect the Secuiity Interest or to otherwise carry
out the provisions of this Agreement; including, but not limited to, the execution of financing,
continuation. amendment and tennination statements and the procurement of waivers and
disclaimers of interest in the Collateral by the owners of any personal property or any real estate
on which the Collateral is located.
.,
.)

.

Debtor's Place of Business. Debtor warrants that Debtor will keep the collateral

and the records concerning Debtor's accounts and contract rights located at its principal place of

business. Debtor covenants to notify Secured Party of the addition or discontinuance of any
place of business or any change in the infonnation contained in this paragraph 3.
4.

Location of Collateral. Debtor warrants and covenants that all of the Collateral

shall be located at the place of business or in bank accounts in Debtor's name.
None of the Collateral shall be removed from the locations specified in this paragraph

other than in the ordinary course of business.

5.

Encumbrances. Debtor warrants that Debtor has title to the Collateral and that

Debtor has allO\.ved no other claims, liens, security interests or other encumbrances against the
Collateral. Debtor covenants to notify Secured Party of any claim. lien., security interest or other
encumbrance made against the Collateral and shall defend the Collateral against any claim, lien,
security interest or other encumbrance adverse to Secured Party.

6.

Maintenance of Collateral. Debtor shall preserve the Co11ateral for the benefit of

Secured Pany. Without limiting the generality of the foregoing, Debtor shall:
(a)

make all repairs, replacements, additions and improvements necessary to maintain
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equipment .in good working order and condition;
(b)

maintain any inventory sufficient to meet the needs of its business;

(c)

preserve all beneficial contract rights;

(d)

take commercially reasonable steps to collect all accounts;

(e)

pay all taxes, assessments, or other charges on the Collateral when due;

(f)

Debtor.-shaII not sell, lease, assign, sublease or otherwise dispose of any item of

the Collateral except in the ordinary course of business, except with the prior written consent of
Secured Party, which consent shall not be unreasonably withheld; and
(g)

Debtor shall not use the Collateral in violation of any law.

7.

Maintenance of Records. Debtor covenants to keep accurate and complete

records listing and describing the Collateral. When reasonably requested by Secured Party. ·
Debtor shall give Secured Party a Certificate on a form to be supplied by Secured Party listing
and describing the Collateral and setting forth the total value of the inventory., the amounts of the
accounts and the face value of any instruments. Secured Party shall have the right upon
reasonable notice and at reasonable times during business hours to inspect the Collateral and to
audit and make copies of any records or other writings which relate to the Collateral or the
general financial condition of Debtor.
8.

Insurance. Debtor shall maintain insurance covering the collateral against nonnal

and usual risks and in the amount of at least the principal amount due under the Note; provided,

however~ that the amount of said insurance coverage shall at all times equal or exceed the fair
market value of the Collateral. All insurance policies shall be written so as to be payable in the
event of loss to Secured Party and Debtor as co-beneficiaries and shaH provide for ten (10) days

-25- ~/

./Jv
172

written notice to Secured Party of cancellation or modification. At the request of Secured Party,
copies of insurance policies shall be furnished to Secured Party. In the event of a total or partial
loss, Secured Party agrees the parties, at Debtor's election, will use the insurance proceeds to

replace or reconstruct the business assets so destroyed, with- the balance of any proceeds to be
paid to the Secured Party. 1n the event of any loss, the insurance proceeds paid to Secured Party
will reduce the amount due Secured Party by such amount. I·f, while any Obligations are

outstandfng, any return premiums, dividends, qther amounts of proceeds are available for
payment under such policies, Debtor may at Debtor's option take either or both of the following
actions: (l) pay such amounts and proceeds to Secured Party in whole or -in part in payment on or
in satisfaction of any Obligations; or (ii) utilize such return premiums, dividends, other amounts
and proceeds in whole or in part for the purpose of repairing or replacing the Collatera] destroyed
or damaged.

r,,

'il!V

9.

Fixtures. It is the intention of Debtor and Secured Party that none of the.

Collateral shall become fixtures.
10.

Default. If, while any obligations are outstanding, any one or more of the

following events shal] occur, such event(s) shall constitute a default by DEBTOR of this

Agreement:
(a}

Any representation made by Debtor which is untrue or any warranty is not

fulfilled:

(b)

Debtor fails to pay any amounts due under any of the Obligations within fifteen

(15) days when due;
(c)

Debtor fails to observe or perform any covenant:: warranty or agreement to be

-26-
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(i)

performed by Debtor under (i) this Agreement or (ii) under any other document executed by
Debtor in connection with the Obligations;
(d)

Debtor shall be in defau1t under any obligation undertaken by Debtor which

default has a material adverse effect on the financial condition of Debtor or on the value of the

Co Ilateral;
(e)

Debtor or any guarantor of any of the Obligations is involved in financial

difficulty as evidenced by:
(i)

an assignment, composition or similar device for the benefit of creditors~

(ii)

an attachment or receivership of assets not dissolved within thirty (30)

(iii)

the filing by Debtor of a petition under any chapter of the Federal

or
~

days, or

(iv

Bankruptcy Code or the institution of any other proceeding under any law relating to bankruptcy,
bankruptcy reorganization~ insolvency or relief of Debtors, or
(iv)

the filing against Debtor of an involuntary petition under any chapter of

the Federal Bankruptcy Code or the institution of any other proceeding under any law relating to

bankruptcy reorganization, insolvency or relief of debtors where such petition or proceeding is
not dismissed within thirty (30) days from the date on which it is filed or instituted;
(f)

Debtor's default or breach of any lease agreement on which Secured Party is liable

on the business premises.
11.

Rights on Default. In the event of a default under this Agreement and after a
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written notice from Secured Party after which Debtor has thirty (30) days to cure, Secured Party
may:
{a)

by written notice to Debtor declare the Obligations, or any of them, to be

immediately due and payable without presentment, demand, protest or notice of any kind, all of
which are hereby expressly waived;
(b)

exercise the rights and remedies accorded a secured party by the Uniform

Commercial Code, including a right to a deficiency judgment, by any document securing the
Obligations;

(c)

perfom1 any warranty, covenant or agreement which Debtor has failed to perform

under this Agreement;
(d)

take any other action which Secured Party deems necessary or desirab~e to. protect

the Collateral or the Security Interest.
(e)

terminate the Sales Agreement by \vritten notice, retain all payments made under

notes and agreements as I iquidated damages~ reenter Debtor's place of business and. operate the
same, in which case Collateral shall be the property of the Secured Party thereby satisfying any
and all other Obligations of Debtor under this Agreement.

No course of dealing or delay in accelerating the Obligations or in taking or failure to take
any other action with respect to any event of default shall affect Secured Party's right to take such
· action at a later time. No waiver as to any one default shall affect Secured Party's rights upon any

other default.
Secured Party may exercise any or all of its Rights on Default concurrently,

independently and without regard to the provisions of any other document which secures an

-28-
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Obligation.
After defa.ult and failure to cure, Debtor, upon demand by Secured Pany.. shall assemble

the Collateral at Debtor's cost and make it available to Secured Party at a place to be designated

by Secured Party.

The requirement of the Uniform Commercial Code that Secured Party give Debtor
reasonable notice of any proposed sale or disposition of the Collateral sha11 be met if such notice
is given to Debtor at least five (5) days before the time of such sale or disposition.
12.

Notices. Any notice under this Agreement shall be in writing and shall be deemed

delivered if mailed, postage prepaid, to a party at the addresses specified in the Agreement for
Sale of Assets or such other address as may be specified by notice given after the date hereof.
13.

Successors and Assigns. Any assignment of this Agreement shall inure to the

benefit of and shall bind the heirs, executors, administrators, legal representatives, successors or
assigns of the parties. The obligations of Debtor, if more than one, shall be joint and several.

l 4.

Intemretation. Reference to the singular or the plural shall be deemed to include

the other where the context requires. In particular, the use of term "Debtor" in the singular sha11
inc] ude all debtors and the default of any debtor shall be deemed to be a default of all debtors.

l 5.

Govemine Law. This Agreement shall be governed by and construed under the
laws of the State of Utah.

DATED this_((_ day of August, 2008.
DEBTOR:
Repercx, Inc

By
(~{.__Brad B a l l ~
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Brad Ban

'~✓U
0

PersonaIL§/
David Ball

(~---

Persona'

SECURED PARTY:

May's Custom Tile~ INC. d/b/a "May's Custom Tile"

By

~ 7?z,;,t7-

Steve May, PRESIDENT
Steve May

k;:.'-Jtt{,U:.,,,
Personally

(

r-.
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EXHIBIT "D"

LIENS AND ENCUMBRANCES

Name of Creditor or
Owner of Lien~
Interest or
Encumbrance

Affected Property

Balance Due

DATED this J{j -Ji day of .August, 2008.
SELLER:

May's Custom Tile, INC. d/b/a "May's Custom Tile"

k;~

By
Steve May, PRESIDEN
Steve May

~ ?k,v
(

Personally
BUYER:

Reperex'/nc~.

By
\($ ~
Brad Ball, P.S1nENT

--

BradBaD!I

____

.

~~'-

Persona.ii'
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EXHIBIT E

COVENANT NOT TO COMPETE
For one dollar and other good ~nd valuable consideration~ May's Custom Tile, Inc.,
11

AND Steve May ( Seller

11
)

do hereby agree that they, or their assigns, shall not directly or

indfrectly compete with the business ofReperex, Inc AND David Ball and Brad Ba11 d/b/a
··May's Custom Tile'· (collectively "Buyer

11
),

at 1400 FoothilJ Dr., #20 .. Salt Lake City~ Utah

84 l 08, and Buyer's assigns and successors.

The te1m "not compete 11 as herein used shall mean that the undersigned and his immediate
family shall not in any capacity, directly or indirectly engage in a separate Tile Installation

business other than Buyer's, whether as an owner, partner, officer, director, employee, agent,
consultant, investor, lender, or stockholder (except as a minority stockholder of a publicly ovmed
corporation) without the prior written consent of the BUYER.

This covenant sha1l remain in full force and effect for FIVE (5) years from the date
hereof and shall extend through al1 the following counties in the State of Utah: DAVIS, SALT
LAKE, TOOELE, SUMM1T~ and UTAH.

Tn the event of any alleged breach, Seller shall be provided written notice of same and be
a11owed thirty (30) days to cure. Thereafter, and unless the breach is fully cured, Buyer is
specifically entitled to obtain a permanent injunction against Seller with Seller hereby forever

-32->
179

waiving any requirement of Buyer posting a bond as a condition for any injunctive relief, and is

.. •

further entitled to damages in such amount as Buyer may prove or$ 100.00 per day, whichever is

greater.

The restrictive covenants not to compete shall be enforceable by Buyer or its successor., if
any, only so long as Buyer is not in default under the terms of the Agreement entered into or

signed by the parties at the closing of the sale of the business known as "May's Custom Tile'' on
or about the date hereof or the Exhibits attached thereto.

Seller acknowledges and agrees that the covenants contained herein are necessary to
protect the value of the business purchased from Sel1er by Buyer and Buyer's operation thereof,
and that the breach of any of the covenants would cause irreparable harm to Buyer. Buyer shall

be entitled. without proof of actual damage, to specific enforcement of those covenants in the
event of a breach thereof, in addition to any and all other remedies available at law or in equity.

If the period of time or limitation of geographical area stated herein is longer or greater
than that permitted by law, then the period or geographical area permitted by law shall be deemed
to be the maximwn period or geographical area stated herein.

It is specifically agreed and understood that Buyer, in purchasing Se1ler's assets, will
become privy to Seller's method of doing business, business contracts and customers, and that
these items represent a proprietary interest of Seller. Buyer agrees that should Buyer default
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under any of the terms of this agreement such as to cause Seller to reclaim the business and its
assets, that Buyer will then be bound by the same restrictions as to non-competition as indicated
in the paragraph above to apply to Seller or his successors or assigns.

DATED this

/8.dday of August, 2008.
SELLER:
May's Custom Tile, INC. d/b/a "May's Custom Tile"

~~

G

By~
Steve May, PRESIDENT
Steve May

~m~
~~

Personally
BUYER:
Reperex, Inc

By~-Brad Ba~k»FNT
Brad Ball

~

PersonaHy,
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BROKER ACKNOWLEDGMENT
The widersigned May's Custom Tile, INC., AND Steve May (collectively "SELLER")
3746 South 300 West Salt Lake City, UT 84115, and Brad Ball AND Repercx, Inc, 2350
Woodchuck Way, Sandy, UT 84093 (''BUYER''), hereby acknowledge as follows:
1.

Buyer hereby acknowledges that Buyer is relying on its own inspection of the

involved business and the representations of the Seller and not of COLDWELL BANKER
COMMERCIAL and/or any of its agents or employees with regards to the prior operating history
of the business, the value of the assets being purchased and all other material facts of Seller in
completing the transaction as evidenced by the Agreement for Purchase and Sale together with its
attachments. Buyer further acknowledges that neither COLDWELL BANKER COMMERCIAL
nor any of its agents and/or employees have verified the representations ofthe Seller, and should
any representations be untrue~ Buyer agrees to look solely to Seller for relief and to indemnify
COLDWELL BANKER COfy'IMERCIAL its agents and employees and hold them harmless in
connection with all losses and damages caused to Buyer thereby.
2.

Seller hereby acknowledges that COLD WELL BANKER COMMERCIAL and/or

its agents or employees have made no representations concerning the credit-worthiness or ability
of Buyer to complete the terms of the Agreement for Purchase and Sal_e and its attachments and

relies solely on Buyer's representations and not COLDWELL BANKER COMMERCIAL~ its
agents or employees with respect thereto.
3.

That a) I parties to the Agreement for Purchase and Sale have been instructed to

utilize their ow11 legal counsel in connection with the transactions contemplated and that no ]egal
advice has been given by COLDWELL BANKER COMMERC1AL, its agents or employees.
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4.

That all parties to the Agreement for the Purchase and Sale have been instructed

that Curtis L. Wenger is acting solely as Escrow Agent in accordance with the written
instructions provided to him and is not acting as attorney for any party hereto.

DATED this

//3.t/day of August 2008.
SELLER:
May's Custom Tile, INC. d/b/a "May's Custom Tile"

By~~
Steve May, PRESIDT
Steve May

~·~

PcrsonanyT
BUYER:
Reperex, Inc

By

~--

Brad Ball, PitESIDENT
Brad Ball

Pcrson~-'L-David Ball

~~a.dJ
PersonaJiy
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H
UNPUBLISHED OPINION. CHECK COURT
RULES BEFORE CITING.
Court of Appeals of Utah.
RUF, INC., a Utah corporation; Donald M. Dudley, an
individual; and William Gruber, an individual, Plaintiffs and Appellants,
V.

ICELANDIC INVESTMENTS, INC., a Utah corporation; Robert Johnson, an individual; and VR Utah,
Inc., dba VR Business Brokers, a Utah corporation,
Defendants and Appellees.
VR UTAH, INC., dba VR Business Brokers, a Utah
corporation, Third-party Plaintiff and Appellee,
v.

William J. GRUBER, an individual, Third-party Defendant and Appellant.
No. 971691-CA.
April I, 1999.
Blake S. Atkin and Jonathan Hawkins, Salt Lake City,
for appellants.
Phillip W. Dyer and Kevin C. Timken, Salt Lake City,
for appellees VR Utah and VR Business Brokers.
Leslie W. Slaugh, Provo, for appellees Icelandic and
Johnson.
Before GREENWOOD, BILLINGS, and JACKSON,
JJ.
MEMORANDUM DECISION (Not For Official
Publication)
BILLINGS.
*1 Appellants Ruf, Inc. and Donald Dudley (appellants) appeal the trial court's grant of summary
judgment in favor of appellees Icelandic Investments,
Inc. (seller) and VR Utah, Inc. (broker). Appellants
also appeal the trial court's denial of their Motion to
Amend and Motion for New Trial. We affirm.
Appellants first argue the trial court erred in

granting summary judgment to broker, dismissing
appellants' fraud and negligent misrepresentation
claims. We disagree. To prove fraud or negligent
misrepresentation, appellants must show, among
other things, that they reasonably relied on the false or
misleading representation. See, e.g., Crookston v. Fire
Ins. Exch.. 817 P .2d 789, 800 {Utah I 991): Maack v.
Resource Design & Const.• Inc., 875 P.2d 570, 576
{Utah Ct.App.1994 ). In this case, appellants signed an
agreement expressly stating that appellants would not
and could not rely on any representation made by
broker:
Article XX: RELEASE OF LIABILITY
1. By signing this Agreement, BUYER hereby
acknowledges that BUYER is relying solely on
BUYER'S own inspection of the business and the
representations of SELLER and not on VR
BUSINESS BROKERS [VR Utah], ... with regard
to the prior operating history of the business, the
value of the assets being purchased and all other
material facts of SELLER in making this offer.
BUYER acknowledges that [VR Utah} has not
verified, and will not verify, the representations of
SELLER and should any such representations be
untrue, BUYER agrees to look solely to SELLER/or
relief and to indemnify [VR Utah} and hold [VR
Utah] harmless in connection with all losses and
damages caused BUYER thereby.
(emphasis added).
This clause precludes appellants from contending
that they relied on any representation made by broker. FN I Absent a showing of reliance, the fraud and
negligent misrepresentation claims fail. We therefore affirm the trial court1s grant of summary judgment
to broker.
FN 1. Appellants point out that clauses which
release parties from liability for their own
fraudulent conduct are void as against public
policy. See, e.g., Ong Int'! (U.S.A.) v. I /TH
Ave. Corp .• •850 P.2d 447, 453 {Utah
l 993)(finding general release from liability
void or voidable where procured by fraud).
We find such releases broadly limiting liability distinguishable from the disclaimer
clause here. The clause contractually de-
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fines roles, identifies the source of any representations, highlights the obligation of the
buyer to verify information, and precludes
reliance on any representation made by broker. The result is not a limitation on liability
even where claims can be proved, but rather
that appellants cannot prove the claim because an element fails since appellants affirmatively disclaimed any reliance on broker.
Appellants also argue the trial court erred when it
granted summary judgment to seller, denying appellants' fraud and negligent misrepresentation claims
and awarding seller the balance of the purchase price.
We disagree. Proof of damages is a required element
of fraud or negligent misrepresentation. Moreover,
"a plaintiff has a duty to mitigate his damage." Conder
v. A.l. Williams & Assocs., 739 P.2d 634, 639 {Utah
Ct.App.1987). Appellants have failed to show any
legitimate damages resulting from the alleged misrepresentations, therefore their claims fail.
On appeal, appellants point to the purportedly
reduced value of a company involved in litigation as
evidence of damages. However, appellants did not
raise this issue nor present evidence of any such
damages before the trial court, and we therefore refuse
to consider it on appeal. See Ong Int'! (U.S.A.) v. 11 TH
Ave. Corp.• 850 P.2d 447, 455 n. 31 {Utah 1993).
Additionally, appellants argue they lost their
source of financing due to the misrepresentation, and
thus have demonstrated damages. However, this assertion of damage is legally insufficient to withstand
summary judgment. The undisputed facts show that
appellant Dudley failed to attempt to obtain financing
elsewhere once his initial source fell through. Because
Dudley failed to mitigate his damages, he "is not entitled to recover damages for any harm that he could
have avoided by the use of reasonable effort.... "
Conder. 739 P.2d at 639. To prove damages, Dudley
must have at least attempted to get other financing.
Only had he been unable to do so, could he then claim
the loss of financing as legitimate damage. Thus, we
affirm the trial court's grant of summary judgment to
seller.

Utah courts should consider the following factors
in determining whether to allow amendment:

(I) the timeliness of the motion; (2) the justification
for delay; and (3) any resulting prejudice to the responding party. Appellate courts uphold a trial
court's denial of a motion to amend if the amendment is sought late in the course of litigation, if the
movant was aware of the facts underlying the proposed amendment long before its filing, and if there
is no adequate explanation for the delay.
Swift Stop. Inc. v. Wight, 845 P.2d 250, 253 (Utah
Ct.App. 1992) ( citations omitted). In this case, appellants filed their motion four years after their initiation
of this litigation; appellants knew the facts underlying
the proposed amendment long before filing the motion; and appellants offered no explanation for the
d~lay. Thus, we con~lude the trialF~~urt properly dented appellants' Motion to Amend.FN2. We also conclude the trial court did not
"manifestly abuse its discretion" in denying
appellants' Motion for New Trial, and affirm
the trial court's decision.
In sum, we affirm the trial court's grant of summary judgment in favor of brokers and sellers, and the
trial court's denial of appellants' motions to amend and
for new trial. Based on the contract language and the
disposition of this case, brokers and sellers are entitled
to attorney fees on appeal.
GREENWOOD, A.P.J., and JACKSON, J., concur.
Utah App., 1999.
Ruf, Inc. v. Icelandic Investments, Inc.
Not Reported in P.3d, 1999 WL 33244779 (Utah
App.), 1999 UT App I 03
END OF DOCUMENT

*2 Finally, appellants argue the trial court abused
its discretion when it denied their Motion to Amend.
We disagree.
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EXHIBIT /i.

AGREEMENT

FOR

SALE OF

ASSETS

AGREEMENT made and entered into by and between ICELANDIC
INVES'n!ENTS, INC. (~SELLER•) 1826 South 240 West, Orem, Utah
84058, and RUF, INC.

("BUYER") and DONALD M. OUDL.r.-Y and WILLIAM

J. GRUBER (collectively "GUARANTORS~) 11949 South Nicklaus Road,
sandy, Utah 84092, for purchase and sale of a business known as
USA SWINGS with usual places of business at 200 West 975 North,
Orem, Utah 84057 and a retail sales location at 296 East 6400
South, Murray, Utah 84107, all as -their respective interests
exist and are herein represented.

RE~I!A~~
A.

SELLER is a manufacturer and retail dealer of playground

equipment business at said aforementioned addresses and is
desirous of selling certai n assets of the same to BUYER as an on
going business concern; and
B.

BUYER is desirous of purchasing said assets and

continuing the operation of said business at the same locations
on the terms contained herein.
NOW THEREFORE, for good and valuable consideration and in
consideration of the covenants, agreements, terms, and provisions
contained herein, the parties agree as follows:

I

ARTICLE I:

SALE OF ASSETS

SELLER hereby sells and conveys, and BUYER hereby purchases
and acquires all of the following assets, property, and ite~~

as

M4.:>

owned by and used in connection with the business of the SELLER
known as USA SWINGS at 200 West 975 North, Orem, Utah 84057 and
296 East 6400 South, Murray, Utah 84107.

a.

All inventory and merchandise of the business.

b.

All of the furniture,

fixtures, equipment, supplies, and

furnishings which are described in the Bill of Sale attached
hereto as Exhibit •A•.
c.

All of the goodwill of the SELLER, including the

exclusive rights to the name USA SWINGS; toget~er with all policy
manuals, price lists, supplier lists, customer lists, or trade
secrets to the extent they ex~st, t=aining to be provided to
BUYER, and the Covenant Not To Compete.
d.

SELLER hereby assigns and transfers the following trade

names and register~d trade marks:

USA Swings, T-Swing Climber

(Registered), Monkey Bar Tswing (Registered), ~nkey Tswing
(Registered, Tswing (Registered) and Tee Swing (Registered).

•

All

evidence of ownership and trade mark registration are attached
hereto as Exhibit • B".

ARTICLE II:

ASSETS TO BE RETAINED BY SELLER

SELLER shall retain all right, title, and interest in a nd to
the following items:
a.

All cash on hand or on deposit including any real
2

•

e
~-'

0

(

property lease deposit.
b.

All notes payable, accounts payable, accounts

receivable, prepaid expenses, and utility deposits.

c.

All tax rebates, insurance claims and credits from

suppliers.

ARTICLE III:

PURCHASE PRICE

BUYER agrees to pay SELLER or its assigns, and SELLER agrees
to accept as the full purchase price for all the singular assets
to be sold as set forth in Article I above, the total purchase
.-

(

price of EIGHTY TWO THOUSAND FIVE HUNDRED FORTY SIX AND NO/100
DOLLARS ($82,546.00).

cost value.

The purchase price incluces inventory at

The BUYER has satisfied itself concerning the a.mount

of inventory and its condition from an inventory that took place
on September 7, 1990.

ARTICLE IV:

ALLOCATION OF PURCHASE ?RICE

The purchase price shall be allocated in the following
manner:
$ 9,446.00

For Article Ia assets

$58,000.00

For Article Ib assets

$15,100.00

For Article Ic assets

ARTICLE V:

PAD!ENT OF PURCHASE PRICE

The purchase price as hereinabove set forth in Article III,
above shall be paid in the following manner:
3

tr

0

,

'
s s,000.00

Previously deposited and held in escrow
Utah, Inc.
·.

$27,546.00

At the time of closing by cash, cashier's
check, or other acceptable cash equivalent
non-refundable after closing.
'

$50,000.00

Promissory Note bearing interest at 10\ per
annum from September 12, 1990 payable in one
hundred twenty (120) equal monthly
installments of $660.75 with a first payment
due October 12, 1990 and continuing the same
day of each month thereafter until all
principal and interest are paid in full.

b

Y ~

The said Promissory Note is attached hereto as
Exhibit ·c· and the Security Agreement securing
payment of said Promissory Note is attached hereto
as Exhibit "O•.

ARTICLE VI:

SA!.E FREE ~'ID CLEAR

SELLER and BUYER agree to waive all the conditions and
requirements of the Bulk Transfer Act; but SELLER shall complete
and execute the affidavit annexed as Exhibit "E" which is a list
of all debts owed by SELLER'S business.

All such debts shall be

paid at closing or within twenty (20) days thereafter.

SELLER ag=ees that any and all debts, liens, encumbrances,
security agreements, tax liens, or att~chments of record shall be
fully discharged at time of closing including those set forth on
Exhibit "F ...

ARTICLE VII:

LIABILITIES

SELLER shall pay, assume and hold BUYER harmless from all
debts and liabilities and indemr.ify and hold BUYER harmless from
all clai..~s and causes of action arising prior to possession by
4

2R7

•

0

0

the BUYER on September 12, 1990.

(

Robert Johnson and Richard

~ohnson hereby agree to personally indemnify BlJYER for said
claims and ~auses of action of SELLER for a period of one (1)
year and in an amount not to exceed $37,100 . 00 plus principal
paid on Promissory Note (Exhibit "C"}.
SELLER agrees to cause any and all known and liquidated
debts of the USA SWINGS business to be paid from the proceeds of
sale by making full payment to all creditors, and to provide

BUYER a confirmation of payment in writing at the time of payment
or within twenty (20) days the~eafter.

BUYER is relieved of all

payments until such written confirmation is received.
BUYER shall pay, assume and hold SELLER ha=:nless from all

payments, debts, claims and lia..bilities a=ising after possession
by BUYER.
In the event any claim is made against BUY~R, BUYER shall
provide SELLER reasonable and timely notice of same.

SELLER

shall thereafter defend against said claim at SELLER'S own
expense.

In the event SELLER shall fail to so defend, or BOYER

shall othe::vi se incur any loss, including but not limited to
attachment, or other sequestration on any asset sold, then BUYER
may upon prior notice to SELLER pay, settle or otherwise
discharge said asserted claim.

If the BUYER thus discharges a

claim against SELLER, at BUYER'S election, BUYER shall have the
right of offset to BUYER'S future obligation under the Promissory
Note due to SELLER or may demand that the SELLER, within thirty
(30) days, fully reimburse BUYER for al l sums expended in
5
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discharging said claim.

(

Such right of offset or reimbursement

shall include all reasonable attorney fees and costs required in
settling or defending against such claim.
The provisions of this Article shall not extend to
obligations expressly to be asst:med by BUYER and shall not apply
to asserted claims for which adequate insurance coverage is
available.

This agreement, however, shall otherwise be unlimited

as to amount and duration.

'·.

ARTICLE VIII:

:II

·.,-,!

DEFAULT

;;

In the event any party to this Agreement defaults on any
term or provision incorporated herein, including any provision
any Exhibit attached hereto, the nondefaulting party shall give

·

the defaulting party a written notice requiring that such default
be cured within thirty (30) days after receipt of said w::-itten
notice, which notice shall require the cure to be made within a
spe•cif ic ti!ne not more than thirty ( 30) days.

After such period, -· '_,_

the nondefaulting parties may take the remedies set forth
Agreement and any attachments hereto.

If the defaulting party

fails to cure the default within such thirty (30) day period,
nondefaulting party may immedia~ely enforce its remedies as
described in this Agreement or in any of the Exhibits attached
hereto.

ARTICLE IX:

SE~LER'S WARRANTI~S

The SELLER wa=rants and represents to BUYER with knowledge,
6
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and BOYER may rely on the same to enter into this transaction,

'each and all of the following:
l.

That the SELLER owns a.~d is or will sell all of the

assets being sold hereunder free and clear of any interest, lien,
or encumbrance, except as set forth on Exhihit ~F", •Liens and

Encumbrances", which shall be paid at closing.
2.

That the SELLER has full right and authority to enter

into this agreement and right to perform and sell hereunder.
3.

That there are no known eminent domain or condemnation

proceedings affecting any real property or common areas of the
business.
4.

That at the time of sale all equipment

or other

apparatus subject to a lease or sold to BUYER shall be in good
working orde: upon the date of possession.

BUYER agrees that

such items are purchased in used condition.
S.

That there are no known governmental, administrative, or

litigation proceedings against SELLER, which have arisen in
connection with its conduct of the business.
6.

Icelandic Investments, Inc. is duly fo:::ned a11d in good

standing in the State of Utah.

ARTICLE X:

POSSESSION

SELLER agrees and covenants that it shall deliver possession
of the business on September 12, 1990.

7
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ARTICLE XI:

COVENANT NOT TO COMPETE

SELLER agrees and covenants that i t shall not compete with
the ma..~ufacturer of playground equipment business being
transferred herein; pursuant to the terms of the Covenant Not To
Compete Agreement which is annexed hereto as Exhibit •G".

ARTICLE XII:

SELLER'S OBLIGATION BETWEEN CLOSING
AND POSSESSION

SELLER agrees, warrants, and covenants that during any
period of time which may elapse between closing and possession:
l.

SELLER shall maintain customary business hours.

2.

SELLER shall maintain its customary and usual pricing

and promotional programs.

3.

SELLER shall adequately maintain any necessary stock

required to maintain the goodwill of the business.

4.

SELLER shall not conduct any liquidation or so-called

close-out sales.

•

Acceptance of the bill of sale shall be presumptive evidence
of satisfaction of this Article XII.

In the event of any

asserted breach, BUYER shall give SELLER written notice and
SELLER shall cure within fifteen (15) days thereafter .

In the

event SELLER shall not so cure, then BUYER shall have the option
to terminate this Agreement without further recourse to either

party thereto.

ARTICLE XI!I:

CASUALTY

It is further provided that if prior to closing and
8
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possession there is any casualty, destruction, or loss to assets
desc:i.bed in Article I in an amount equal to or in excess of
ten (10%) percent of the total value; then in such instance this
Agreement may be terminated at the election of BUYER, unless said
assets or premises shall, before the date of closing be restored
or replaced to their former condition.

ARTICLE XIV:

CONDITIONS PRECEDENT-

CONCURRENT-AND-SUBSEQUENT

This Agreement and all BUYER'S obligations hereunder shall
be fully conditional upon the occurrence of the following which
shall survive closing:
1.

It is expressly agreed that this Agreement and any

leases provided, assigned or obtained by SELLER shall be mutually
dependent; and BUYER shall not be obligated to perform under this
Agreement without benefit of said leases and delivery of
possession of the property which is the subject of said leases;
and reciprocally, BUYER shall have no rights under said leases
unless this sale is concluded.
2.

SELLER and BUYER agree that SELLER will provide leases

on the real property owned by the SELLER at the Orem and Murray
locations on the terms and conditions set for~h in the leases
contained in Exhibit "HK attached hereto .

ARTICLE XV:

BROKERS

The parties warrant and represent to each other that -VR
Business Brokers is a party to this transaction and entitled to
9
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commission to be paid by SELLER.

ARTICLE XVI:

ADJUSTMENTS

The parties agree that at the time of closing they shall
prorate and adjust all allocable and other expenses subject to
adjust:nent in the following ma:mer:
1.

Any merchandise ordered by SELLER prior to possession

but received by BUYER subsequent to possession and therefore not
tabulated in the inventory shall either be {a) paid for by BUYER
or (b) rejected by BUYER and returned to shipper for credit to
SELLER.' BUYER

agrees to indemnify and hold SE!.LER harmless for

BUYER'S failure to comply with this provision.

This paragraph

shall survive the possession date.
2.

There shall be no adjustment for yellow page

advertising, utilities or telephone as BUYER is responsible for
its own or shall simultaneously with closing es~ablish its own
accounts.
3.

There shall be no adjus~ent for insu=ance premiums as

BUYER shall obtain its own insurance.
4.

Payroll (excepting for accrued wages c= benefits) shall

be adjusted and prorated.
5.

This Article shall not preclude a sepa=ate agreement.:9~~-

:i\ l

any appropriate payments which require adjustment: or proration :· \
made separately by SELLER and BUYER.

10

e.

0

(

MISCELLANEOUS

ARTICLE XVII:

1.

All Exhibits are hereby incorporated by reference.

2.

This Agreement constitutes the entire agreement and

understanding of the parties and there are no other terms,
conditions, waz-=anties, representations, or inducements except as
are expressly set forth herein, as set forth in the attached
Exhibits or the documents execu~ed in connection with this sale
transaction.
3.

Headings are for convenience only and are not an

integral part of this Agreement .
4.

This Agreement, executed in duplicate, shall be binding

upon and shall inure to the benefit of the parties, their
successors, assigns, and personal representatives.
S.

The parti es shall do, undertake and perform all acts and

execute all documents reasonably required to carry out the
requirements and provisions of this Agreement.
6.

Should any party to this agreement default, the

nondefaulting party shall be entitled to reasonable attorney fees
and costs to enforce the terms of this ag=eement.
7.

All notices mentioned here are to be provided in writing

and sent to the last known add=ess of the addressee .

ARTICLE XVI II:

•

TRAIN I NG

SELLER agrees to tra i n BUYErt during working hours for up to
thirty (30) days at no charge, a nd to c o nsult by telephone as
needed during such period.
11
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ARTICLE XIX:

CLOSING

•

The closing shall be on September 12, 1990 at 9:30 o'clock

a.m. at the offices of NEIDER

ARTICLE XX:
1.

&

WARD.

~LE.ASE OF LIABILITY

By signing this Agreement, B'UY::R hereby ack..~owledges

that BUYER is relying solely on BUYER'S own inspection of the
business and the representations of SELLER and not on VR BUSINESS
BROKERS, hereinafter referred to as "Broker " , with regard to the
prior operating his~ory of the business, the value of the assets
being purchased and all other material f~cts of SELLER in making
this offer.

BUYER acknowledges that Broker has not verified, and

will not verify, the representations of SELLER and should any
such representations be untrue, BUYER agrees to look solely to

SELLER for relief and to indemnify Brokar and hold Broker
harmless in connection with all losses and damages caused BUYER
thereby .
2.

SELLER acknowledges that Broker has made no

representations concerning the credit-worthiness or ability of

BUYER to complete this transaction, and relies solely on BUYER
representations and not Broker with respect the=eto.

ARTICLE XXI:

SURVIVAL OF PROVISIONS

All provisions of this Agreement, including warranties,
12
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representations and personal indemnities shall continue and

remai.n in force after closing.
Time is of the e~fence.
DATED this
/ //~
I/ ,_ " day of September, 1990.
SELLER:

ICELANDIC INVES~NTS, INC.

BUYER:
RUF, INC.

:f'1./ftt.._:iJ.

By

President

:>1~

GUARANTORS:

DONALD M. DUDLEY

(

WILLIA..~ J, GRUBER

Robert Johnson and Richard Johns9n ~xecute this Agr~ement

below as individuals but only to the extent and as provided
specifically

in

Ar1:icle VII above.

d!t~ ,~

"kOBERT JO~SON, Individually

Individually
Swings.AS
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